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TO THE READER 








About the Authors 


The first five articles in last month’s 
JOURNAL were the papers that were pre- 
sented at the morning session of the 
Sixth .Annual Meeting of the Section 
on Food, Drug and Cosmetic Law of 
the New York State Bar Association on 
January 25, 1951, at the Association of 
the Bar of the City of New York. The 
first six articles in this issue are the papers 
that were presented in the atternoon 

The afternoon session, presided over 
by Charles Wesley Dunn, chairman of 
the Section, was given over to a round- 
table discussion of food standards law 
in the Federal Food, Drug, and Cosmetic 
Act, for a 
terms and administration. 


re-examination ot its 
After the 
formal presentation of the papers, there 
informal discussion by the 
speakers and others present. Those 
taking part in the informal discussion 
included Charles W. Crawford, Deputy 
Food and Drugs, 
Federal Security Agency, and R. ID 
Whitmore, Chief of Inspection Serv 
ices, Food and Drug Division, Canadian 


basic 


Was an 


Commissioner of 


Department of National Health and 
_ Welfare. 
The first article, “Why and How- 


Standard Making,” is by L. M. Beacham, 
who is Chief, Canned Food Branch, 
Food and Drug Administration. Mr. 
Beacham first joined the FDA in 1934 
and has maintained intensive inspection 


Reports to the Reader 


activity throughout the country, keep 
ing in close touch with basic informa- 
tion on standards of identity, quality 
and fill of container His intimate 
knowledge of processed foods was indi 
cated when he wrote for the July, 1950 
JOURNAL his article, “Organoleptic Ex 
Addi 


Beacham 


aminat‘on of Processed Foods.” 
tional biographical data on Mr 
appeared in that issue 

Ole Salthe writes on “Food Standard 
Making—What Did Congress Intend?” 
This author has been in the food, drug 
and cosmetic field for nearly forty years 
He wrote for the JOURNAL last July on 
the “Role of Government, Education, and 
Industry.” Upon the death of Senator 
Copeland, with whom he was closely 
associated in the promotion of the Fed- 
eral Food, Drug, Cosmetic Act, 
Mr. Salthe became a consultant with 
the Food and Drug Administration. He 
is now executive secretary of the Nutri 
Inc. 


and 


Foundation, 
Austern, of the well- 
of Covington & Burling 
firm name which has been 


tion 


H. Thomas 
known law firm 
(the original 
resumed) in Washington, D. C., is the 
author of “Section 403(g) Revisited,” 
the third article in this issue. Mr 
Austern says that what he terms “the 
exclusive appropriation theory” has, 
since the Quaker Oats case, been settled 
as a construction of Section 403(g) of 
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the Act; then he goes on to describe 
what that construction is in terms of 
standardization. Mr. Austern has been 
a JOURNAL contributor for three years 
and is a member of the Editorial Advi- 
sory Board. 


Food law specialist Michael F. Markel, 
Washington attorney, represents lead- 
ing concerns in the food field, and 
therefore speaks with authority in his 
article, “After Ten Years—Reviewing 
Food Standards.” Additional authority 
is lent to his words by his record of 
service aS a government attorney in 
various capacities and in presiding at 
most of the important food standard 
hearings. 

R. E. Curran, K. C., of Ottawa, is 
legal advisor to the Canadian Depart- 
ment of National Health and Welfare. 
Therefore he is best qualified to write 
on his topic in this issue, “Standards 
in Canada.” Readers of the JOURNAL 
will remember Mr. Curran’s fine article 
in last October’s issue, “Comparison of 





United States and Canadian Food and 


” 


Drug Law,” which was a paper pre- 
sented by him at an American Bar 
Association meeting last September in 
Washington, D. C; He is presently 
engaged in the preparation of a book 
that will deal with Canadian food and 
drug laws. 


After the papers had been read and 
the discussion completed on food stand- 
ards law, Bradshaw Mintener presented 
his usual, excellent report, included in 
this issue with the title, “Report on 1950 
Developments in Product Liability Law.” 
Mr. Mintener, of Minneapolis, is gen- 
eral counsel of Pillsbury Mills, Inc., 
and chairman of the Section’s Commit- 
tee on Product Liability Law. 

The final article is the quarterly fea- 
ture by Franklin M. Depew, counsel 
for Standard Brands _ Incorporated. 
This time his “Significant Comments” 
includes a commentary on the Delaney 
Committee which has reported on 
chemicals in foods. 








In Congress 


Investigation of Oleo Industry.—On 


February 26, S. J. Res. 38 was pro- 
posed authorizing and directing an 
investigation by the Federal Trade 


Commission of the extent of concentra- 
tion and monopolistic practices in the 
oleomargarine industry. The resolution 
was sent to the Committee on Inter- 
state and Foreign Commerce. 

Importation of Pork.—S. 783, pro- 
posed on February 5, would amend Sec- 
tion 22 of the Agricultural Adjustment 
Act to prohibit the importation of pork 
from certain European countries. It 
was sent to the Committee on Agri- 
culture and Forestry. 

Cellophane Wrapping.—On February 
7, H. R. 2484 was proposed providing 


for the allocation of cellophane so as 
to insure an adequate supply thereof 
during the present emergency for use 
in wrapping food and food products. 
The bill was sent to the Committee on 
Banking and Currency. 

Fishery Products.—H. R. 2482, pro- 
posed on February.7 and sent to the 
Committee on ‘Merchant Marine and 
Fisheries, would further encourage the 
distribution of fishery products. 

Expediting Court Hearings.—A bill 
(H. R. 2383) to amend Section 304, sub- 
sections (a) and (b) of the Federal 
Food, Drug, and Cosmetic Act, as 
amended, would expedite court hear- 
ings. The bill was sent to the Committee 
on Interstate and Foreign Commerce. 
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In the State Legislatures 


Georgia Farm Products.—S. 205, pro- 
posed in the Georgia legislature Febru- 
ary 9, would provide for the adoption 
of an official Georgia label or trade-mark 
for Georgia farm products; would fix 
fees for inspections; and would provide 
for grades and classifications of farm 
products. 


Control of Oleomargarine.—A bill 
(H. 219) concerning oleo, proposed in 
the Idaho legislature on February 15, 
was passed by the House on February 
26 and by the Senate on March 3. It 
requires oleomargarine stamps to be 
affixed before the product enters the 
state; regulates the sale of colored oleo; 
and requires notices in eating places. 


Butter Substitutes—In the Illinois 
legislature, a bill (H. 300), proposed 
March 6, would prohibit the sale of 
substitutes for butter if they are manu- 
factured from or contain any animal 
fat or vegetable oil other than soy bean 
oil, whether such imitation butter is 
manufactured in the state or elsewhere. 


Sale of Horsemeat.—H. 193, proposed 
in the Illinois legislature February 28, 
would regulate the slaughtering of 
animals of the equine family and the 
sale and distribution of the meat there- 
from. It would also require the plain 
labeling of horsemeat. 


Prohibiting Misbranding of Agricul- 
tural Products.—H. 176, proposed in 
the Kansas legislature February 7 and 
passed by the House on February 22, 


would prohibit the misbranding of any 
agricultural product. 

Cooking in Slaughterhouses.—H. 215, 
proposed in the Michigan legislature 
February 28, would amend CL 1948, 
Section 327.105, to prohibit processing 
of meat or meat products at a slaughter- 
house involving cooking. 

Labeling Bakery Goods.—In the Min- 
nesota legislature, H. 1188 was pro- 
posed March 7, providing that no persons 
shall offer for sale or distribute or 
otherwise deal in or dispose of breads, 
biscuits, or any other bakery product 
without affixing to it a label, stamp, 
stencil, mark or brand plainly exhibiting 
to the purchaser a statement specifying 
the percentages and true composition of 
such food article. 

Drug Sales.—In Montana, S. 42, regu- 
lating drug prescription sales, was pro- 
posed January 23, passed by the Senate 
February 5, and passed by the House 
February 9. 

Standards of Identity.—On February 
15, the House and Senate passed and 
the Governor approved H. 66 which 
was proposed in the New Hampshire 
legislature January 18. The bill set 
standards of identity for milk, butter 
and cream. 

Machine-Vended Medicine.—On 
March 7 the New Jersey House re- 
ported favorably on A. 491, proposed 
March 5, which would prohibit the sale 
of and dispensing in vending machines 
of medicine and medicinal devices. 








In the Food and Drug 


Ward Benjamin White Dies.—Dr. 
Ward Benjamin White, for twenty years 
Chief of the Division of Food, Food 
and Drug Adminiftration, died unex- 
pectedly February 24. 


Reports to the Reader 


Administration 


As head of the Division of Food, Dr. 
White was an outstanding leader in the 
development of new and better chemical 
methods for detecting adulteration in 
foods and gave special attention to the 
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The late Dr. Ward B. White 


was Chief, Division of 
Food, Food and Drug Ad- 
ministration, until his death 
on February 24, 1951. 








formulation of food standards. Three 
of his articles have appeared in the 
JouRNAL: “A. O. A. C. Methods of 
Analysis,” December, 1946; “The Addi- 
tion of Chemicals to Foods,” December, 
1947; and “Protection Afforded the 
Consumer Against Added Chemicals in 
Foods,” December, 1949. In addition, 
Dr. White’s role in the development of 
food law was included in Fred B. Lin 
in Food and Drug Law 

1950 issue 


ton’s “Leaders 
Part 

Born at Preston Hollow, New York, 
in 1884, Dr. White held A. B. and 
Ph. D. degrees from Cornell University 


Five” in the November, 





After receiving his bachelor’s degree, 
he was placed in charge of the New 
York State College of Agriculture food 
laboratory at Cornell. From 1922 to 
1930 he was Chief Chemist of the Food 
Division of the New York State De- 
partment of Agriculture and Markets 


He was a member of the Joint Com- 
mittee on Food Standards of the United 
States, Editor of the Journal of the Asso 
ciation of Official Agricultural Chemists 
and vice president of that organization, 
and a member of the Food and Drug 
Officials of the United States. 


Frank A. Vorhes, Jr., Succeeds Dr. 
White.—The appointment of Frank A 
Vorhes, Jr., as Chief of the Division 
ot Food, succeeding Dr White, 
announced March 7 by Federal Secut 


itv Administrator Oscar 


Was 


R. Ewing 


Mr. Vorhes has served in Washington 
since 1948 as Chief Chemist of the Divi 
sion of Field Operations, Food and 
Drug Administration. A career mat 
in regulatory work on foods, he entered 
the FDA 
Seattle laboratory on 
training in chemistry at the University 
of California, where he received his 
B. S. in 1928. 

From 1931 to 1934 he 
laboratories of the Division of Food in 
Washington, where he was engaged in 
the development of improved chemical 
methods for detecting food adulteration 
From 1934 until 1947 he was stationed 
at the FDA laboratories in San Fran- 
advanced to the 


as a junior chemist at its 


com letion of his 


served in the 


cisco, where he was 
position of Chief Chemist. 











In the Federal Trade on 


No Help to Feet.— Misrepresentation 
as to the therapeutic value of a shoe 
insert was alleged in a recent complaint 
of the FTC. Contrary to advertised 
claims made for the device, the com- 
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plaint said that it would exert no in- 
fluence on the wearer’s body balance or 
foot balance; it weld not strengthen 
weak feet or weak muscles; and it pos- 

(Continued on page 239.) 
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Why and How— 
Standard Making 


By L. M. BEACHAM 


The Purpose of Standards and Standard- 
Making Procedure, How They Come About 
and Their Value in Protecting Consumers 


OT BEING A LAWYER I have no legal doctrines to propound, 
no precedent decisions to cite; but having been one of those 
who, since the days of the McNary-Mapes standards, have 

helped carry up the bricks and mortar of technical information so 
that the counsel for the government might do the work*of fashioning 
it into substantial evidence of record, I have formed a few opinions of 
the value of standards and of the way in which they are made. Stand- 
ards of identity, quality and fill of container are all valuable, but their 
relative value varies somewhat from one class of food to another. For 
example, identity standards are most important in the case of such 
foods as mayonnaise, cheese and bread, and there is less need for qual- 
ity standards or standards of fill, On the other hand, with canned foods 
I feel that standards of quality do more to promote honesty and fair 
dealing in the interest of consumers, and additional quality standards 
are needed. In my job with the Food and Drug Administration I have 
two main duties. One is to acquire, correlate and interpret informa 


tion on many phases of canned food technology; the other is to use 
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that information as a basis for advising those who direct the enforce- 
ment activities of our organization. Thus there often come to my 
desk reports of examinations of samples, or perhaps the samples them- 
selves come into our laboratory, collected as a result of trade or con- 
sumer complaints or of observations made during routine factory 
inspections indicating that the product is of inferior quality. This 
means that it falls below the expectations of the mythical average 
housewife who nowadays is disposed to take a calculated risk on an 
unfamiliar product if by so doing she can shave a few pennies off the 
food budget. It is to reduce that risk and to make it calculable that 
quality standards and their concomitant labeling are needed. All too 
often on samples of this kind I have to give our regulatory people 
such advice as this: 

This product is of inferior quality because of over-maturity and poor work- 
manship. If we had a quality standard, it would in all probability fall below it, 
but as it is we can take no action. The food is not inedible and we could not 
support an adulteration charge against it. 

And the product goes on its way through the channels of trade to dis- 
appoint purchasers and handicap the competitors who pack better 
quality merchandise. 


Standards of Fill 


Similar situations arise to a lesser extent with goods that have 
been packed a little less snugly in their containers than the best com- 
mercial practice indicates is practicable. Even though we are convinced 
that air or water is occupying space that might better be filled with 
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food if greater honesty and fairer dealing were being practiced toward 
the consumer, without a standard of fill we are stymied. Results have 
been disappointing when we have tried to bring cases under Section 
403(d), charging that the container is so filled as to be misleading. 
The attitude of the courts may be summarized like this: 

You have authority to make standards of fill against which we could measure 


“this alleged slack-filling. Go make them and then we will seriously consider 
your charges. 


Identity Standards 


Now let us consider identity standards for a moment. Such stand- 
ards have a twofold purpose. First, they establish the composition of 
the food and fence out those ingredients which do not properly belong 
there. This lightens our task of protecting the consumer from such 
abuses as having less valuable ingredients substituted for more ex- 
pensive ones, or having valuable ingredients omitted in whole or in 
part, or from the addition of substances which normally are not ex- 
pected in a particular food. True, we could bring individual actions 
under the fundamental provisions of the Act in many instances to 
achieve the same result, but from the administrative point of view, at 
least, it is far simpler to thresh out the merits of a substance proposed 
for inclusion in a food standard once and for all in the hearing room. 


The second function of identity standards is to provide for ac- 
curate and adequate informative labeling. For example, the housewife 
who wants sliced Freestone peaches in light sirup can select what she 
wants on the basis of the label statements. The technique we have 
used to insure this has been, as you know, to make optional ingredients 
of the various concentrations of sirup and forms of units and to require 
them to be named on the label. 


Listing of Optional Ingredients 


Keeping the latter feature of the standards abreast of current de- 
velopments has proved to be a formidable undertaking inasmuch as 
there are so many variations possible in practice. I recall that we had 
no sooner made a Standard of identity for canned sweet potatoes pro- 
viding that they might be whole, mashed or in pieces, than a canner 
came forward with a pack of sliced sweet potatoes and wished to know 
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how they could be labeled under the standard. Along somewhat the 
same line, we amended the identity standard for canned tomatoes to 
permit the use of calcium chloride, and a few years later another hear- 


ing was necessary to provide for calcium sulfate, calcium citrate and 
monocalcium phosphate, which had been found to be equally as suit- 
able as or better than calcium chloride. 


Often, in attempting to develop a standard that will encompass 
all these variables, I have been reminded of an old colored man on 
my father’s farm when I was a boy. [le was sent out to the barnyard 
to count the new arrivals in a fresh litter of pigs. It seems there was 
one more pig than nature had provided nutritional outlets for, and he, 
not content to remain a “have-not,” was rooting and scrounging ag- 
gressively among his more fortunate brethern trying to displace one 
or another of them. When he succeeded, the one displaced would take 
up the fight to get back into the circle of the elect, with the result that 
the litter was kept in a state of writhing, dynamic turmoil. The old 
fellow stood off and counted slowly and laboriously, only to have his 
count thrown off time after time by one pig’s suddenly scampering 
from the counted to the uncounted area or vice versa. -Finally he came 
back and reported that he had counted all of the pigs except one be- 
cause he had never been able to get that one to stand still long enough 
to be counted! So it seems to be with our identity standards ; no matter 
how many variables we try to provide for, we frequently find we have 
overlooked one. 


Ways can probably be found to lighten this ditficulty. Many times, 
for instance, the hearing to amend a standard to permit a new op 
tional ingredient or the like is strictly a pro forma proceeding. How 
ever, except that the volume of testimony is less because no controversy 
develops, the procedure is identical with that used to establish all other 
standards. It has been suggested that it might be profitable, without 
jeopardizing the rights of any interested party, to provide for amend 
ing existing standards by an informal hearing before the Administrator 
without a record, if a published notice of the proposed amendment and 
an invitation for responses disclosed that there was no opposition to 
the prospective change. A procedure of this kind would require an 
amendment to the Act, I suppose, but is worth considering because 
it would greatly facilitate the task of keeping identity standards abreast 


of developments. 
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Usually it is not the really fundamental features of an identity 
standard that give us trouble at the hearings, or that raise the need 
for frequent amendments, Rather it is the so-called stabilizers, the 
anti-oxidants, the inhibitors and the sweetening and flavoring in- 
gredients over which controversy arises and the record builds up page 
after page. If Congress should ever amend the Act to provide for 
advance approval of chemicals intended for use in food in a way similar 
to the system now in use for new drugs, a simpler and more general 
means of approving their inclusion in standardized foods might be 
possible. This might obviate the necessity of fighting out at successive 
hearings the merits and demerits of each proposed ingredient. 


Standard-Making Procedure 


If we accept the premise that standards are needed, it follows that 
they should be the best that the standard-making technique permits. 
[ am afraid this has not always been done in the past, and when it 
has, we have often had to do it the hard way. Making a standard really 
begins, as far as the affected industry is concerned, when our inspectors 
call on manufacturers seeking fundamental information on plant prac- 
tices, raw materials, added ingredients, factors of quality, limits of 
fill of container and the like, The inspectors are our eyes and ears, 
and if the information they receive and report back 1s incomplete or 
inaccurate the standard is off to a bad start from its inception. it 
seems that this would be so self-evident as not to need saying, yet 
the fact is that the industry is not always candid with us. There is 
a tendency for manufacturers or packers to depict their better-than- 
average performance as typical, and to remain silent about those occa- 
sions when their output is of lower quality, or when unusual circumstances 
require deviations from the usual procedure in the way of added in- 
gredients, different forms of units, lower fills and so one. The inevi- 
table result is that, unless this deficiency in information is supplied 
at a later date—unfortunately sometimes after opinions have been 
formed which have to be changed and beliefs developed that require 
disproving—the final standards will not be well adapted to facts as 
they are. It is especially difficult to get a packer to furnish us with 
a sample of material which he considers substandard. He usually dis- 
claims that he ever packs any such merchandise and suggests we go tu 
a competitor, generally in another section of the country, to seek such 
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stuff. At the same time he will give us as a sample of his standard 
pack a product that is actually better than he has represented it to 
be. Later he will scream in anguish because the requirements of the 
standard, proposed or final, are higher than he feels they ought to be. 


Discussion with Industry 


After we have received some information on the subject under 
consideration, a meeting is usually held at which members of the 
industry and of trade organizations may discuss freely with members 
of the standards committee the problems involved and the proposed 
means of dealing with them. It is regrettable that in the past a certain 
amount of mutual distrust has impaired the benefit that might be 
derived from these meetings. Those from industry have frequently 
refrained from speaking freely, except perhaps to criticize volubly what 
has been proposed or what they anticipate will be proposed. Possibly 
they fear that they will commit the industry to something that not 
everyone wants, or fear that they will disclose some feature of their 
own operations that they prefer to keep secret, either from us or from 
their competitors. The Administration has sometimes played its cards 
pretty close to the chest for fear “that anything it said might be used 
against it” at the later hearing and perhaps sometimes to conceal its 
lack of information. Much greater benefits to all parties can accrue 
from future meetings before the standards committee if both sides 
will more freely divulge the facts and opinions they hold. I believe 
I can safely promise that we will do so, but it should be understood 
that at the time such meetings are held we are still seeking information ; 
we have not decided what we will propose in the way of a standard, 
even in the general terms called for by the Act. That must wait for, 
and be dependent upon, the information and viewpoints brought out 
before the standards committee. 


Public Hearing 


Then comes the public hearing to take evidence on the proposal 
in general terms published with the notice of hearing. My observa- 
tion has been that because the Administrator publishes the proposal, 
members of the industry tend to feel that “it’s his baby” and he will 
have to support it. This is often true even when they approve what 
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has been proposed, and they feel that the government has been negli- 
gent if it does not introduce all the testimony needed to support the 
proposal. But if, as sometimes happens, the government’s testimony 
is unfavorable to the proposal, their reaction is that we have not dealt 
forthrightly with them. Let me remind each member of the industry 
that no matter how much information we may have acquired by our 
own investigations, we can never know as much about his own product 
or the processes by which he makes it as he himself does. At best 
our knowledge is based on what we have been told, what we have 
seen during brief observations of manufacturing processes or on the 
results of limited experimental packs. With us it is a thing apart, 
with him it is life itself, as has been said about something else. 

Often I have had the feeling, when we were struggling to lay a 
foundation of substantial evidence on which to base a standard and 
were handicapped by a lack of adequate factual data, that there must 
certainly be present in the hearing room people from the industry 
who could readily supply the needed information if only they could 
be induced to testify. Instead they have remained silent or have 
attempted to bring out facts that they themselves could easily testify 
to directly by cross-examining government witnesses or having their 
attorneys do so. This is time-consuming and is often unsuccessful 
because the witness does not have the facts or does not realize what 
the cross-examiner is trying to develop. 


Need for Cooperation 


Let me urge those who have information in the future to come 
forward and speak. No standard can be better than the record on 
which it is based. If the record be faulty and incomplete so will the 
standard be, but if the record be accurate and comprehensive, then 
the standard can be one that reflects what the industry can and should 
be willing to meet. Even though the facts in a packer’s possession 
do not support the proposal, if they are facts, let us have them, other- 
wise the standard is sure to come to grief some day against the sub- 
merged facts left derelict at the hearing. [The End] 
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FOOD STANDARD MAKING— 


What Did Congress Intend? 


An Appraisal of Present Food Standard Law 
Requires a Review of Congressional Intent 


HESITATE to discuss with this audience the intent of the Food, 
Drug, and Cosmetic Act which has been in effect for almost twelve 
years. Many decisions have been rendered by the district courts, 
the circuit courts and the United States Supreme Court on the intent 
of the provisions of this law. You are all more familiar with these 
decisions than I. In order, however, to appraise how the food standard 
provision of this law has worked, its weaknesses, and whether the basic 
purposes of this provision are being fulfilled, a brief summary of Con 


gressional intent is necessary. 


Intent of Food Standards Provision 


The primary. intent of the food standards provision, as it is for ail 
provisions of the Act, is to safeguard the public health and to prevent 
deceit upon the purchasing public. Congress also intended that the 
law should impose on honest industrial enterprise no hardship which 
is unnecessary or unjustified in the public interest, and so stated in 
their committee reports. Congress further intended to correct a weak 
ness in the old law. The Food and Drugs Act of 1906 implied the 
existence of food standards, but the law did not authorize the promul 
gation of such standards. Many, no doubt, recall the unsatisfactory 
conditions which this weakness brought about. It not only failed to 
protect the consumer from fraud and deceit, but it adversely affected 
the legitimate food manufacturer who had to contend with the unfair 
methods of an unscrupulous competitor. The Food and Drug Admin- 
istration endeavored to correct this condition by the adoption of ad- 
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ministrative standards, but their efforts were ineffective because the 
administrative standards did not have the force and ettect of law. 


For additional information as to the intent of this provision, it is 
necessary to make a comparative study of the various bills considered 
by Congress before Senate Bill 5 was enacted into law. For the pur 
poses of this comparison, I have selected Senate Bill 1944, the bill 
drafted by the Food and Drug Administration and introduced by 
Senator Royal S. Copeland at its request; and Senate Bill 5, the bill 
drafted under the direction of Senator Copeland as it passed the 
Senate and the House, and as it was reported by the conference and 


adopted by Congress. 


Senate bill 1944 authorized the Secretary of Agriculture (this 
refers now to the Federal Security Administrator) to fix, establish and 
promulgate definitions of identity and standards of quality and fill of 
container for any food, whenever the Secretary deemed that, for the 
purpose of the Act, any such definition or standard should be estab 


lished for any food. This provision was revised in Senate Bill 5 to 


provide for a single definition of identity and a single standard of 


quality. The Senate also inserted the word “reasonable” before the 


‘ , 


words “standard of quality,” and the House inserted the word “rea 
sonable” before the words “definitions of identity” and before “stand 
ards of fill of container,” thereby making it clear that Congress intended 


that the standards established must be reasonable. 

The clause stipulating that the Secretary was authorized to estab 
lish standards whenever he deemed it necessary “for the purpose of the 
Act” was revised in Senate Bill 5 as it passed the Senate to read “for 
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the effectuation of the purposes of the Act.” The House changed this 
clause to read: “Whenever in the judgment of the Secretary such 
action will promote honesty and fair dealing in the interest of consumers.” 


The Senate provided that the food standards provision should not 
apply to certain foods, and the House added to the list of foods so 
exempted. 

The House further provided that a standard shall be fixed under 
its common or usual name as far as practicable. It added that where 
optional ingredients are permitted, the Secretary shall designate the 
optional ingredients which shall be named on the label. 


Congress Sets Procedure 

Congress set up the procedure to be followed by the Secretary 
in the promulgation of food standards. The Senate provided “that an 
_interested industry may request the Secretary for a new regulation 
or a change in-an existing regulation.” The House amended this to 
read “that the Secretary, on his own initiative or upon an application 
of any interested industry or substantial portion thereof, shall, if in 
his judgment sufficient reasons appear for so doing, hold a public 
hearing.” The conference deleted the words “shall if in his judgment 
sufficient reason appears for so doing” and substituted “stating reason- 
able grounds therefor.” 

The House added “that any interested person may be heard in 
person or by his representative.” It also added that the notice of hear- 
ing shall set forth the proposal in general terms; that as soon as prac- 
ticable after completion of the hearing, the Secretary shall by order 
‘make public his action; and that the Secretary shall base his order only 
on substantial evidence of record at the hearing and shall set forth as 
part of the order detailed findings of fact on which the order is based. 


The adoption of specific procedures to establish standards makes 
it evident that Congress did not intend to delegate to the Secretary 
the same latitude that it exercises in enacting a law. It is also evident 
that Congress intended to guard against any arbitrary action on the 
part of the Secretary in the promulgation of standards. It may be that 
this lack of freedom of action is responsible for some of the criticism 
of food standards. 
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Review of Accomplishments 
A review of the accomplishments of the promulgation of food 
standards shows that a noteworthy job has been done. There are and 
always will be troublesome problems to handle in. the enforcement of 
any law, and food standards law is no exception. There will always be 
someone to complain that the standard is unfair; that he has not had 
a fair hearing; or that the procedure in the promulgation of food stand- 


ards retards progress. 


Law Must Not Retard Progress 

More than a decade has passed since this law was passed—twelve 
years in June, to be exact. The production, processing and handling of 
foods cannot remain static. Expansion of fundamental and applied 
scientific research is making important contributions to our knowledge 
of foods. New basic information concerning the human requirements, 
the functions and the relation to health of the known nutrients of 
food is constantly being discovered. New nutrients are being reported. 
New methods of production, processing and handling, new methods 
of improving keeping quality, appearance and taste appeal, and new 
products are being developed. This law, intended to safeguard public 
health and prevent deceit upon the public, must keep step with these 
advances. 

On May 19, 1948, Charles W. Crawford, Associate Commissioner 
of Food and Drugs, read an excellent paper entitled “Ten Years of 
Food Standardization” at the meeting of the Food Industries Advisory 
Committee of the Nutrition Foundation. This committee includes the 
research directors and technical advisors of many of the leading 
food manufacturers in the United States and Canada. The paper was 
published in the June, 1948 Foop Druc Cosmetic LAW QUARTERLY. 
Mr. Crawford answered some of the criticism of food standards regu- 
lation, the most important of these being whether mandatory food 
standards retard progress. He contended that the fear that mandatory 
standards will retard progress is not supported by the ten-year record; 
that the record demonstrated that no barrier had yet been raised to 
progress in the food industry ; and that changes demanded by progress 
had been made as promptly as was consistent with the safety and 


welfare of the public. 


What Did Congress Intend? Page 177 








Scope of Food Standards 


It must be recognized that the promulgation of food standards has 


been a pioneering undertaking. It may, therefore, be advisable to 
study the standards adopted to ascertain whether some of these stand- 
ards have been drawn too rigidly and whether it may be feasible to 
have such standards drawn on a broader basis without endangering the 
Congressional directive that the standards promote honesty and fair 
dealing in the interest of consumers. The inherent purpose of this law 
is to safeguard the public health and prevent deceit of the public. 

When Walter G. Campbell, then head of the Food and Drug 
Administration, appeared at a Senate committee hearing in support of 
Senate Bill 1944, he said, in response to a question on how the depart- 
ment would fix food standards: 

The Department would proceed-in substantially the same way that it does 
now in the determination of administrative standards. There is a committee 
that is composed of departmental and state officials, and representatives from 
scientific aSsociations. There is an appearance before this committee, at periodic 
hearings, at which time we take up certain food products, the nature of which 
has been announced specifically, in advance, to permit manufacturers and others 
to discuss them. 

The standard authorized by the bill would not be set up on an arbitrary 
basis by someone in the Department, but on facts developed through the employ- 
ment of groups of competent people, in the same way that the present standards 
have been arrived at. The standards committee would operate in the same way 
that the present administrative standards committee functions. As a matter of 
fact, if this bill becomes law, it is my conception that the existing food standards 
established for administrative purposes would be adopted substantially as they are now 

Inasmuch as Congress has set up the procedure for the establish- 
ment of food standards under the present law, the procedure then 
advocated by Mr. Campbell could not now be followed. “His statement, 
however, is of interest because it indicates the thinking of the Food 
and Drug Administration on the scope of the standards. The ad- 
ministrative standards were established at a simpler scope than are the 


present standards. 


Length of Hearings 


| believe that complaints concerning the length of the public hear- 
ings can be sustained as valid. The law expressly states that any in- 
terested person may be heard in person or through his representative. 
While that is as it should be, it does place a serious responsibility upon 
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the presiding officer in controlling the length of the hearings and 
undoubtedly helps to prolong the hearings. The presiding officer must 
assure the “right” to a “full and fair hearing.” In view of the Con- 
gressional directive, the responsibility for the length of the hearings 


must, in part at least, be placed on Congress. 


Informal Hearings 


When Congress delegated authority to establish food standards 
and set up specific procedures to be followed in the promulgation of 
such standards, it did not prohibit the Administration from holding 
informal conferences prior to the public hearing with those who would 
be affected by the adoption of a food standard. Practically from the day 
of the passing of this law, I have advocated holding informal confer 
ences to exchange opinions and data on the necessity of a standard, 
and to determine its scope. I know that a proposal for informal con- 
ferences is not new. It would, however, be new and novel to hold such 
a conference in an atmosphere of complete frankness with all the cards 
face up. The experience with* the enactment of the Federal Food, 
Drug, and Cosmetic Act clearly indicated that formal hearings of the 
Senate and House did not promote understanding of the intent of the 
previsions of the law. In fact, they seemed rather to increase and 
solidify the opposition to the law. 


Frankness Needed 


[t was only when Senator Copeland took the time to hold informal 
conferences with the proponents and opponents of the law and frankly 
discussed with them the purposes of the various sections of the law 
that a better understanding was created which helped materially in 
the passage of the law. When the Food and Drug Administration con 
templates the promulgation of a standard for a particular food, | 
suggest that the principals of the food industry which will be affected 
by such standard be invited to attend an informal conference presided 
over by an associate or assistant commissioner who could make deci- 
sions without having to obtain clearance from the higher brass. At 
such a conference the representatives of the Food and Drug Adminis 
tration could make a frank statement of their proposed action and 
openly discuss their reasons for such action. The industry representa- 
tives could then be invited to discuss the proposal with equal frankness. 
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Undoubtedly a conclusion could not be reached at one such confer- 
ence. Whatever the conclusion, however, frankness by both sides 
would create better understanding and mutual confidence. If it is 
determined to proceed with the establishment of a standard, the tech- 
nical men of the industry could then be invited to a conference with 
the technical men of the Food and Drug Administration to work out a 
proposal mutually satisfactory. Naturally, it may take some time for 
these groups to bring their respective viewpoints together and it is 
possible that they may not be able to reconcile their opinions. But 
at least better understanding of their respective problems would result. 
When a formal proposal is then offered for public hearing, the presenta- 
tion of the testimony will proceed more rapidly, a better record will 
be made, a more satisfactory standard will result, and speedier com- 
pliance with the standard will be had for the benefit of the public. 


In Mr, Crawford’s paper, to which I previously referred, he said: 


The time may be near when we will have the opportunity to participate in 
a frank and open exchange of data and views across the conference table as a 
preliminary to the formulation of proposals for hearing. 

The prehearing device as a substitute for the statutory hearing 
has, in the past, been frowned upon by the office of the Solicitor of the 
Department of Agriculture. It has proposed a re-examination of the 
nature of the statutory hearing to circumscribe its excessive formality. 

. . . * . 
The suggestion I am making is not a substitute for the statutory 
hearing but some real, honest-to-goodness spading prior to the statu- 
tory hearing to promote understanding and better relationships. 
. 


In conclusion I have a word of caution for both government offi- 
cials and industry representatives concerning the trend to adopt laws 
to correct almost every human and industrial problem. How often do 
we hear the expression, “There ought to be a law.” Do we need more 
laws or better understanding and better working relationships? It is 
particularly important at this period to pause and cgnsider that nearly 
every time a la® with a regulatory intent is enacted, it restricts in some 
degree our freedom of action which is essential to the kind of world 
in which we want to live. [The End] 
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Section 403(g) Revisited 


By H. THOMAS AUSTERN 
Covington & Burling, 
Washington, D. C. 


Standards of Identity Are Not Unduly 
Restrictive, Says the Author. The Purpose 
of Section 403(g) Is Not Merely to 
Require Truthful and Informative Labeling 


HEN one’s best efforts to get a good job done appear woe- 
\X fully inadequate, one feels like the husband whose wife 
thought him lacking in appreciation for the Christmas neck- 

ties she liked to buy for him. 

When, on the next Christmas morning, two extraordinarily garish 
neckties turned up, he determined to do his best. Avoiding the mirror, 
he knotted the more horrible one through his shirt collar, and stoically 
wore it down to breakfast. “Oh,” said his wife, “so you don’t like the 
other one.” , 


In dealing with the criticism that standards of identity are too 
restrictive—and forestall the development of new forms of a standard- 
ized food—perhaps some food and drug officials share this feeling. 


What Is an Identity Standard? 
In all fairness, let us begin by narrowing the issue. What I have 
termed the “exclusive appropriation theory”' has, since the Quaker 
Oats case,’ been settled as a construction of Section 403(g). Briefly, the 





1 Austern, ““‘The Formulation of Manda- -2 Federal Security Administration  v. 
tory Food Standards,"” 2 FOOD DRUG Quaker Oats Company, 318 U. S. 218 (1943). 
COSMETIC LAW QUARTERLY 532, 538-543 
(1947). 
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theory is this: The label name and the composition specified are ex- 
clusively appropriated to the standardized product. Any product which 
is represented as or purports to be that food must conform. It must 
contain all of the prescribed ingredients in the specified amounts or 
ranges. It may also contain any optional ingredient. But it cannot 
contain any ingredient—however wholesome or beneficial—not recog- 
nized and permitted to be included by the regulation. 


Even though this is called misbranding—and most other misbrand- 
ing can be cured by relabeling—a product not conforming to an identity 
standard is outlawed. 


Standards Not Unduly Restrictive 


As a necessary corollary, once an identity standard is issued, no 
newly developed ingredient can be added—there can be no change in 
composition however desirable—without further administrative action. 


Restrictive as this rule sounds when so stated, I have yet to en- 
counter a practical situation where it proved to be an insurmountable 
obstacle to the development of any new form of the standardized food. 
[ suspect that this is because the Quaker Oats case may have been a 
polar extreme. Let us remember that by regulation under Section 
403(i), it is recognized that a mixture of two standardized foods may 
be packed.* As administratively applied, this has offered a consider- 
able area for product development. 

For example, most canned vegetables were standardized very 
early. Somewhat later a canner wanted to pack a mixture of corn and 
peppers. Had the framework been as rigid or administrative action 
as sticky as many suggest, this might have been considered the adding 
of an unrecognized ingredient to the standardized corn. But the 








Service and Regulatory Announcements, timately include substantial evidence for a 
Food, Drugs and Cosmetics No. 1, Section mixed vegetable standard. Yet since logic 
1.10 p.-17 (3d Revision, March, 1949). had dictated an attempt first to identify 

‘This was the result of an unhappy ad- and to standardize the ingredient vege- 
venture which sought to standardize a prod- tables, what resulted was essentially thirty- 


uct called Mixed Vegetables. Those who eight identity standards for separate 
have had the temerity to order anything vegetables even though it was not possible 


under that name in a restaurant will under- to achieve a standardized mixture. Canned 
stand the inherent difficulties. Since the Vegetables Other Than Those Specifically 
line between what was a universal con- Regulated, Service and Regulatory An- 


sumer understanding of a mixture and the nouncements, Food, Drugs and Cosmetics 
one-horse-one-rabbit notions of others was No. 2, Section 52.990 pp. 66-68 (1st Revi- 
difficult to discover, the record did not ul- sion, January, 1949). 
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product was permitted as a mixture.’ Moreover, this illustration ought 
to bring home the fact that the phrase “purports to be” in Section 
403(g), can in some cases be negatived by differences in appearance 
and labeling. 


As Mr. Beacham has indicated (see page 167), the area of possible 
inconvenience or difficulty is bounded by the lesser optional ingredients, 
and particularly those which do not appear in the product in large 
quantities, but are designed to improve the flavor or texture, to retain 
shape or form, or to serve the consumer by prolonging to some degree 
the edible life or the appearance of the product. 


Statement of Policy 


Some two years ago this area was recognized by the members of 
this section. For it was at our request that the Administration promul 
gated the so-called Statement of Policy °—and whatever one calls it, 
it is substantially a regulation—that permits the shipment under li- 
cense of standardized foods containing additional unrecognized but 


wholesome ingredients until such time as the standard can be amended, 


It was the lawyers who suggested that such applications be con- 
sidered confidential. Hence I have no knowledge about all of them. 
But I can say that in those instances where we have had occasion to 
utilize this opportunity to add new ingredients or to pack an additional 
form of product, there has been little difficulty. I am reasonably confi- 
dent that in the case of any real new development in a standardized 
food product, a surprising amount of latitude is available under this 


license procedure. 


Of course, it is an expedient—there is no public hearing—and ul- 
timately there must be a change in the identity standard. Despite the 
eventual court victory, I think the Cook C§ocolate case* represented 


an extraordinarily undesirable and unwise administrative determina- 





tion. 


I know of no other case in which an application to amend an 








'The suggestion that a less flexible en- 
forcement policy might have precluded the 
product is perhaps demonstrated by the 
fact that when the corn standard many 
years later was amplified. peppers were 
suggested for inclusion as an optional 
ingredient. 


Section 403(g) Revisited 


* Experimental Shipments of Food That 
Does Not Comply With Standards, Section 
3.12, 14 Federal Register 6171 (October 12, 
1949). 

* Cook Chocolate Company v. Miller, 72 
F. Supp. 573 (D. C. 1947); see also, Levine, 
‘*The Cook Chocolate Case,"" 4 FOOD DRUG 
COSMETIC LAW QUARTERLY 172 (1949). 
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identity standard was summarily foreclosed. There have been many 
in which the most liberal policy has prevailed on reopening an identity 
regulation. 


Hence if there is an issue about amending the statute, I have yet 
to find, either in my own experience or in the reported experience of 
others, any substantial basis for it in the charge that progress in the 
development of new foods is being even indirectly impeded. 


Proposed Chemical Amendment 


I put to one side the current question of adding chemicals to foods. 
This is being dealt with by a congressional committee * that is being 
ably assisted by Mr. Kleinfeld. 


I do not agree with Mr. Beacham, however, in thinking that any 
proposed amendment will completely. solve the problem of chemicals as 
ingredients in standardized foods. A massive dose of common table 
salt might well be deleterious. 
successfully impound that term in an adequate definition—may at one 
level for use in one food be both safe and appropriate. But the tomato 
catsup standard, for example, has taught that this is not the end of the 
inquiry about its inclusion in all other standardized foods.’ 


A ‘new chemical—even if one can 


Consequently, the question before us must probe more deeply. It 
must involve a re-examination of the Congressional wisdom in enacting 


Section 403(g). 


8 ‘Investigation of the Use of Chemicals 
in Food Products,’’ House Select Commit- 


of Section 403 (k). Since that section 
permitted the use of a chemical preserva- 








tee, H. R. 3254, Eighty-first Congress, Sec- 
ond Session, January 3, 1951. See also S. 
346, Eighty-second Congress, First Session, 
January 11, 1951. 

® Service and Regulatory Announcements, 
Food, Drugs, and Cosmetics No. 2, Section 
53.10 p. 69 (1st Revision, Janugry, 1949). 
Finding 6, issued after a supplementary 
hearing, concluded that sodium benzoate 
should not be recognized as an optional in- 
gredient because its only purpose would be 
to prevent ‘‘spoilage resulting from careless 
and insanitary conditions of use within the 
time ordinarily required for its consump- 
tion."’ On the other hand, the use of 0.1 
per cent of sodium benzoate is recognized 
in the oleomargarine standard. See Sec- 
tion 45.0(6). 

The writer's early approach to ‘‘the ex- 
clusive appropriation theory’’ was by way 
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tive (assuming its nontoxicity at the levels 
employed) with labeling ‘‘stating that 
fact,’’ it appeared initially that with re- 
spect to artificial flavoring, artificial color- 
ing, and chemical preservatives, Section 
403 (k) afforded an independent status. 
At one time a hearing officer adopted this 
view—that evidence of the use of these 
substances was not relevant because they 
could always be added to any standardized 


food when labeled—but somewhat later 
Section 403 (k) was assimilated into Sec- 
tion 403 (g). The present view appears 


to be that the inclusion of any artificial 
flavoring, artificial coloring or chemical 
preservative is considered in the same 
fashion as other ingredients except that, 
when recognized their presence must al- 
ways be labeled. 
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Some years ago I detailed my reasons for believing that as a 
matter of statutory interpretation, one cannot quarrel with the Su- 
preme Court’s conclusion in the Quaker Oats case—that the purpose of 
Section 403(g) “was not confined to a requirement of truthful and 
informative labeling.” "© Some in the Food and Drug Administration 
would rather use the language of the federal judge in Wisconsin— 
that the Act was designed: 

To protect the public, the vast multitude which includes the ignorant, the 
unthinking, and the credulous who, when making a purchase, do not stop to 
analyze.” 

Baldly stated, without rhetoric, this comes down to saying that 
Congress legislated with respect to standards of identity on the theory 
that people do not read labels. The story of why it did so lies in the 
pressures and counter-pressures that went into the making of the Act. 


Analytically, perhaps we can agree that Section 403(g) was not 
necessary to protect the kind of economic adulteration covered by Sec- 
tion 402."* 


Likewise, it must be conceded that Congress was not consistent. 
On minimum standards of quality and on standards of fill—which 
Mr. Beacham thinks are rather more important than identity stand; 
ards ‘*—any deviation from the standard can be cured by labeling. 
It is true that the substandard legend—what canners so aptly call the 
crepe label—prescribed in the general regulation, must be in such size, 
form and contrast as hardly to escape the attention of the purchaser." 








” Footnote 1, p. 542. ‘ 

1 United States v. 62 Packages, 48 F. 
Supp. 878, 887 (DC Wis., 1943). 

12 Footnote 1, p. 539. This is sometimes 
called economic fraud. To the extent that 
the use of optional ingredients is permitted, 
but conditioned on label statement, there 
is necessarily some inconsistency with the 
basic concept that departure from the 
standard of identity cannot be remedied 
by proper labeling. This is the basis for 
the suggestion, occasionally advanced, that 
standards of identity should be limited 
to basic ingredients, and any optional in- 
gredient be freely permitted when disclosed 
on the label. This may, however, be op- 
timistic oversimplification. Work cited, 
p. 547 and following. 

143 Any attempt to differentiate between a 
standard of identity and a standard of 
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quality for the particular food must carry 
with it many unarticulated assumptions as 
togwhat factors properly belong in the one 
or the other. Suffice it to say that this Is a 
point on which reasonable men have and 
will differ: for example, on the density of 
syrups in canned fruits. Moreover, it not 
infrequently happens that a single factor 
may be utilized in both the identity and 
quality standards for the same food. 

“Service and Regulatory Announce- 
ments, Food, Drugs, and Cosmetics No. 2, 
Section 10.2 (Ist Revision, January, 1949). 
The required statement is “BELOW 
STANDARD IN QUALITY, GOOD FOOD 
—NOT HIGH GRADE,” printed in two 
lines in large type, against a strongly con- 
trasting uniform background, and conspic- 
uously placed. 
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Yet the same thing can be said of the label involved in the Tomato Cat- 


sup case."® 
The Label-Reading Public 


The argument that Section 403(g) is a legal sport, and unique even 
in the statute in which it appears, can perhaps be pursued indefinitely. 
Let me add as a generality only the thought that the whole concept in 
Section 201(k)—that labeling must be on the outside of the retail 
package and be easily legible, and in 201(m) that “ 
anything accompanying a product—must be predicated on the pur- 


labeling” includes 


chaser’s reading the printed matter on what he buys. 


Even more, the theory often applied in the case of drugs—that 
accompanying written matter may, in connection with asserted thera- 
peutic claims, be considered as an extension of the label—presupposes 
some degree of literacy. 

Perhaps even more striking Congressional inconsistency can be 
found in other drug sections of the Act where deviations from a stand 
ard mean only additional, clear labeling. A difference in strength is 
permissible if the label so states. (Section 501(b)). The concept of 
the “Warning” label must rest.on the notion that people read labels. 
The idea of “adequate directions for use” presupposes literacy. (Sec- 
tion 502(f)). 


It may be that Congress considered that Americans read the labels 


when buying or taking drugs, more closely than when buying or con 
suming foods. However true this may be, there is little evidence in 


legislative history of any awareness of this difference. 


Of course, the issue in thé Jam case,'® now pending before the 
Supreme Court, is fundamentally whether Congress did or did not 
say in Section 403(c) that the prominent label use of the word “Imita 
tion” suffices to sanction a departure from an identity standard, again 
on the theory that if you can read the label name, you can read the ad- 


jective. I shall leave further argument of that case to counsel on both sides. 








% Libbu, McNeill & Libby v. United Markel, “‘The Law on Imitation Food," 
States, 148 F. (2d) 71 (CCA-2; 1945), af- 5 FOOD DRUG COSMETIC LAW JOUR- 
firming, 55 F. Supp. 725 (DC N. Y., 1944). NAL 145 (1950): Williams, ‘‘What Price 

1% United States v. 62 Cases, 183 F. (2d) Imitation?’””" 5 FOOD DRUG COSMETIC 
1014 (CCA-10; 1950), certiorari granted, 71 LAW JOURNAL 185 (1950). 

S. Ct. 207 (November 27, 1950). See also 
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For here we are concerned primarily with Section 403(g) and, 
as I see it, with a re-examination of the Congressional wisdom in enact- 
ing that section. 


Unnecessary Paternalism 


As an original propostion, one might well argue that in a nation 
having one of the highest percentages of literates in the world, as 
well as possessed of a splendid public school system, and in which 
so much money is spent in printing things for children to read on the 
sides of cereal boxes, enactment of econoffic regulation on the theory 
that labels are not read is an unnecessary form of paternalism. 


As far as I am aware, this notion of protecting a fool from his 
folly in areas not touching the public health, appears nowhere else 
in our federal statutory structure’? To many it is in striking contrast 
to some of the drug sections in this very Act, where questions of health may 


still remain despite the penumbra of argument about prescription drugs. 


Even in the Filled Milk Act, where Congress outlawed the sale of 
filled milk after making a finding of probable injury to the public 
health, as well as of likely fraud, the definition of the outlawed product 


permits some departures where adequately labeled."* 


In other areas of economic regulation designed to prevent fraud, 
Congress appears to have assumed a fair knowledge of the alphabet. 
The prohibition of misleading advertising under Section 12 of the 
Federal Trade Commission Act rests, I believe, on an assumed ability 
to read, even though in some cases the Trade Commission presumes 
a very low level of understanding by those who do. Anyone who has 
plowed through a prospectus in the form prescribed by the Securities 
and Exchange Commission may grant that certainly that agency as 


sumes a considerable capacity both in reading and arithmetic. 


Yet the Filled Milk Act suggests what I suspect to be the real 


basis for the opposing argument. Except on camping trips, food is 








7 There is no challenge to those pro- denticide Act, 7 U. S. C. A. Section 135 (a) 
tective statutory, administrative or indus- 4, or the preparation of bichloride of mer- 
try rules which are designed to prevent in- cury tablets in coffin shape, or the use of 
**Poison"’ 





advertent self-administration of poisonous skull and crossbones and red 
substances either in or out of the package labeling. 

in which vended. Compare the coloring of 1842 Stat. 1486-1487 (1923), 21 USC Sec- 
pesticides (/nsecticide, Fungicide, and Ro- tions 61-63. 
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seldom served in the original container. Very often it is so happily 
prepared that one hasn’t the vaguest notion of the identity of what he 
is eating. 


Inherent Deception 


It is this apprehension which leads to the idea of things being in- 
herently deceptive: the assumption that a manufacturer who departs 
from a prescribed composition in an identity standard may have in 
mind creating an opportunity for a restaurateur, the proprietor of a 
boarding house, or the op®@rator of a logging camp to pass off the 
different product on his unsuspecting patrons or employees. Even if 
he hasn’t, he is hanged by the possibility. The producer of the food 
product may be acting honestly and labeling forthrightly, but he is 


restricted because of the venality of others. 
2 


Once again I ask you to remember that we are not dealing with 
questions of public health, but with the probabilities of minor frauds. 
Occasionally, as in the comparable but hardly enforceable requirement 
that colored margarine be publicly served only in a particular shape,’® 


the political and economic pressures are vividly exposed. 


If I were persuaded that the present system in fact impeded the 
development of new food products—or were I convinced that the in- 
convenience of employing the statutory procedure to amend identity 
standards was unduly burdensome—I would be moved to advocate that 
the balance of interests—between the law-abiding manufacturer who 
desires to change or to improve a Standardized product, and the neces- 
sity for preventing these petty frauds—leans in favor of amending the 
Act to permit any wholesome ingredient to be added to any standard- 
ized food when its inclusion is adequately labeled. 


And this view would derive some momentum from my other feel- 
ing that there ought to be some limit on how far the arm of the federal 
government should reach into what are intrinsically such local affairs 
as the operation of a restaurant. 


As to the forma! hearing procedure, everyone will agree that it 
can be improved. I am not too sure that this should or need go to 





%” Act of March 16, 1950, Section 3; 21 
U. S. C. A. Section 347 (c). 
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the length suggested by Mr. Beacham and, I understand, by Mr. 
Markel. There is still considerable value in having those who would 
regulate appear publicly and state their bases for doing so. 


I cannot wholly share Mr. Markel’s optimism that a procedure 
analogous to that prescribed in Section 507(f) for antibiotics would 
be advantageous.” It would not minimize hearings in those cases 
where controversy existed, and I think there are other available means 
for shortening the hearings. ‘ 


Informality Better 


Among them is the suggestion of Mr. Beacham that there be 
better preliminary discussions between the industry concerned and the 
FDA staff for the assembly of information, the development of lines 
of inquiry, and the isolation of areas of real differences. Even at the 
risk of being heretical, I think a better job could be done informally 
without the symbolic apparatus of the Food Standards Committee. 


Indeed, I should like to see the cooperative spirit extended to 
the point where the developed facts and the conclusions from the data 
—when ready to be adduced at the hearing—be made available in 
written form to interested parties in advance of the hearings. This 
would not be “giving away the government’s case” but would often 
obviate unwarranted apprehensions and focus the joint search for 
substantial evidence.** If the basis for regulation—when ready to be 
adduced for the record—cannot stand this degree of prior exposure, 
perhaps there is no real reason for its promulgation. 


Negative Findings 


. This leads to my final point. There appears to be a persistent 
danger to the standard-making process in the use of negative findings.” 
If the statute is not to be changed—if the failure to recognize and to 
include an ingredient continues to mean that its use is to be outlawed 





2% ‘*Federal Administrative Act and the Compare Flanders, “How Big Is An 
Administrative Agencies,"’ 7 New York Inch?"’ Atlantic Monthly, January, 1951, 
University School of Law Imstitute Pro- pp. 44, 48, on government-industry coop- 


ceedings 389, 403 (1947). eration in developing radio, protective 
clothing, photographic and other wartime 
standards. 


22 Footnote 1, p. 582. 
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in the product—one cannot understand, nor should the courts counte- 
nance, a findiag which prohibits that use merely on the basis that no 
substantial evidence for including it exists in the record. Wherever 
there is insufficient evidence, prohibitory regulation is premature. 


Recently, in dealing with a particular form of canned corn, the 
hearings disclosed that neither the FDA nor the industry knew enough 
on one point to formulate levels of fill. This was candidly faced, new 
cooperative work was undertaken, but no regulation was issued. | 
suggest that this is the proper procedure. 


After some years in Washington, I have a lingering doubt as to 
whether logical analysis and the delicate balancing of interests are 
always controlling in legislative consideration. Perhaps, too, with 
present international conditions, the proposed change in this Act is 
not the most pressing question for Congress. Yet even though not 
world-shaking, I am confident that what is said here today will be 
administratively considered. [The End] 








CHEESE STANDARDS—Finding that many abuses might 
result from the lack of standards for foods prepared by add- 
ing fruits, vegetables, relishes, or meats, to cream cheese 
or neufchatel cheese, the Food and Drug Administration re- 
cently promulgated two definitions and standards of identity 
for soft uncured cheeses blended with other suitable foods, 
one in which the cheese ingredient is cream cheese and the 
other in which it is neufchatel cheese. 16 Federal Register 1632. 
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AFTER TEN YEARS— 


Reviewing Food Standards 


By MICHAEL F. MARKEL 


A Look at Ten Years’ Experience Distinguishes 
Safety and Economic Integrity of Products 


PROVISIONS of the Act? are the 
nosaic calculated to promote 


HE FOOD STANDARD 
centerpiece of a pattern of statutory 
economic integrity in the production and merchandising of the 
nation’s foods, Section 401 * of the Act, which authorizes promulgation 
of administrative regulations fixing and establishing definitions and 
standards for foods, is the final link in a chain of statutory enactments 
seeking to insure economic integrity of foods. It came as a result of 
unsuccessful attempts in the courts to enforce the economic adultera 
tion provisions of the old act. The government often failed for lack 


, ‘ 


of a yardstick whereby terms such as “inferiority,” “strength,” “qual 


ity,’ could be judicially measured in the enforcement of a criminal 


law. Section 401 authorizes establishment of such yardsticks by admin 


istrative regulations. 





' Federal Food, Drug, and Cosmetic Act 
52 Stat. 1040 (1938), 21 USCA Sections 301 
and following 


252 Stat. 1046, 21 USCA Section 341: The 
provisions here are applicable: 
Whenever in the judgment of the Ad- 


ministrator such action will promote hon- 
esty and fair dealing in the interest of 
consumers, he shall promulgate regulations 
fixing and establishing for any food, under 
its common or usual name so far as prac- 
ticable, a reasonable definition and stand- 
ard of identity, a reasonable standard of 
quality, and/or reasonable standards of 
fill of container. In prescribing a 
definition and standard of identity for any 
food or class of food in which optional 
ingredients are permitted, the Administra- 


tor shall, for the purpose of promoting 
honesty and fair dealing in the interest 


of consumers, designate the optional in- 
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gredients which shall be named on the 
label ” 

Federal Food and Drugs Act of 
30, 1906, 34 Stat. 768, as amended 

SEC. 7. That for the purposes of this 
act an article shall be deemed to be 
adulterated 

‘‘In the case of food 

First f any substance has been mixed 
ind packed with it so as to reduce or 
lower or injuriously affect its quality or 
strength 

Second. If any substance has been sub- 
stituted wholly or in part for the article 

‘Third If any valuable constituent of 
the article has been wholly or in part 
abstracted. 

‘Fourth If 
coated, or 

damage or 


June 


colored, pow- 
manner 
con- 


it be mixed, 
Stained in a 
inferiority is 


dered 
whereby 
cealed 
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Since the following observations are intended to serve as a con 
tribution to a constructive criticism in a panel discussion of problems 
of food standardization, it should further be noted that Section 401 
did not come into being as a part of the statutory pattern calculated to 
insure the safety of foods. Sections 402(a)(1) and (2) and 406 * contain 
the provisions of the law primarily designed to do this. That they 
are inadequate to insure full protection against possible harm appears 
to be generally conceded. This problem is now before Congress for 
study and resolution.’ However, the inadequacy of the provisions 
calculated to insure the safety of foods does not warrant the exten- 
sion of the food standard provisions of the law to reach problems of 
food safety, a field not contemplated in their enactment. This is par- 
ticularly true when such an extension of the food standard provisions 
admittedly fails to provide an adequate remedy for existing statutory 
deficiencies in the food safety provisions of the law. These two statu- 
tory patterns are related, of course; but each is directed to a specific 
problem in its particular field. Any deficiencies in the pattern calcu- 
lated to insure the safety of foods should be corrected by appropriate 
amendments to the law. Section 401 should be left to serve its function 
as an important part of the statutory pattern calculated to insure the 
economic integrity of foods. 


A policy of administrative determination, via food standard pro- 
cedures, of questions of safety of foods otherwise determinable in 





#52 Stat. 1046 and 1049, 21 USCA Sec- Products, House Report No. 3254, Eighty- 
tions 342(a) and 346. first Congress, Second Session, dated Jan- 
5 Report of the Select Committee To In- uary 3, 1951 (Union Calendar No. 1139). 

vestigate the Use of Chemicals in Food 
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court by a jury or judge, has proved to be a substantial barrier to a 
program of expeditious food standardization. However, if Congress 
will correct the deficiencies of those provisions of the law calculated 
to insure the safety of foods (as it no doubt will; and all of us may 
as well begin to do some realistic thinking on this question), then 
that one important, obstructive factor will have been removed from 
food standard proceedings. Since this appears to be a likelihood, 
present detailed consideration of the question of administrative deter- 
mination of toxicity of food ingredients via food standard procedures 
is not indicated. It will suffice to suggest that a way should be found 
to settle questions of toxicity elsewhere so that the safety of proposed 
ingredients may be assumed at food standard hearings in the same 
manner as their purity is now assumed.’ 

This, then, brings up for consideration Section 401 as it relates to 


the estal 
and the procedures followed in promulgating regulations by authority 


lishment and maintenance of the economic integrity of foods 
of this section. 


Barriers to Program 
it t he i gy 


Phat the food standardization program as originally contemplated 


has been seriously impaired is readily apparent from the fact that of 


twenty-five individual foods and five classes of foods listed for stand- 
ardization by 1941 at the latest, sixteen individual foods, one class, and 
a part of another class, remain unstandardized a decade later. Since this 
contemplated program was based on the supposition that such stand- 
ardization would “promote honesty and fair dealing in the interest of 


nsumers,” 1t must be concluded that consumer interest has suffered 


substantially as a result of this impairment. 


Presumably producers’ interests have likewise been adversely af 
fected, since, as we have said before, any regulation which serves to 
promote food integrity will at the same time promote fair methods 
of competition, That producers of foods ang food ingredients have 
found food standard hearings unusually costly and otherwise abnormal 


ly burdensome, is testified to vociferously by most of those who have 


had occasion to participate in standardization of their products or of 


t 


products for which they supply ingredients. In view of this, a realistic 


21 CFR Section 


®* General Regulations, 
10.0(¢) 
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and critical consideration of the problem and the reasons for its exist- 


ence is most timely, and remedial suggestions are in order. 


The barriers alluded to appear to be of dual origin, They stem in 
part from the substantive provisions of the law as construed, and in 
part from the procedures followed in standardizing foods. Considera- 
tion of the former requires a critical appraisal of Section 401, and that 
of the latter, of the procedures prescribed in Section 701(e) and the 


supplemental administrative regulations and policy. 


Kinds of Standards Required 

Section 401, as construed, contemplates a standard of identity for 
a food of a character which freezes the formula of a standardized food 
so that not only each ingredient (including its quantity) is fixed which 
is reasonably required to insure the identity and economic integrity of 
such food, but also each and every ingredient which may be used or 
omitted at the option of the producer. The latter includes a pinch of 
this, a dash of that, and a drop of the other; all ingredients, desired 


l a food characteristic considered 


by some and not by others, to effect 
particularly pleasing to the palate, but the presence or absence of which 
has no bearing on the integrity of the food in which it is used, because 
if it had, it could not be omitted at the option of the producer. Put 
that baldly (and this is not an exaggerated statement of the meaning 
of this section, as construed), the authorized administrative functions 
appear more suggestive of an authorization to settle arguments among 
gourmets rather than to appraise food honesty. 

This concept appears to be at variance with the earlier statement 
that Section 401 of the Act was the final link in statutory enactments 
calculated to insure the integrity of foods and came into being because 
Congress recognized the need for providing a yardstick for the en- 
forcement of the economic adulteration provisions of the Act, in that it 
goes substantially beyond the limits reasonably necessary to attain this 
objective. A re-examination of the problem sought to be reached and 
resolved by the enactment of Section 401 is, therefore, in order. 

What kind of food standards were deemed necessary to correct 
the problem spelled out before Congress? The applicable definition 
of the word “standard” as defined in Webster’s New International 


Dictionary, Unabridged, is: 
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That which is established by authority, custom, or general consent, as a 
model or example; criterion; test; in general, a definite level, degree, material, 
character, quality or the like, viewed as that which is proper or adequate for a given 
purpose. (Italics supplied.) 

This, then, suggests that the “food standard” should be one which 


is “adequate” for the “purpose” of resolving the stated problem. 


The concept of food standardization and the consumers’ right 
to buy a food which possesses the economic integrity which it “pur- 
ports” to possess, was really inherent in the 1906 act, as was recognized 
by the Supreme Court of the United States when it said: 

The legislation as against misbranding intended to make it possible that 
the consumer should know that an article purchased was what it purported to 
be; that it might be bought for what it really was and not upon musrepresenta- 
tions as to character and quality. (Italics supplied.) (U. S. v. Lexington Mill 
‘> Elevator Company, 232 U.S. 399, 409.) 

The economic adulteration provisions of that act were substan- 
tially the same as those of the present Act.’ However, it developed 
in the course of the practical administration of that act that the eco- 
nomic integrity of foods could not be adequately maintained by en- 
forcement of the existing statutory provisions because, as mentioned, 
in the production and marketing of many foods there did not exist a 
standard of commercial practice so well established that the courts 
could apply it as a matter of law in the enforcement of criminal statu 
tory provisions which contemplated a basic standard as a guide for 
compliance. The legislative history is replete with statements bearing 
out this fact, but particularly in point is the following statement by 
the House Interstate Commerce Committee in its report accompanying 
Senate Bill 5, the bill which became the present \ct: 

Section 401 provides much needed authority for the establishment of defini 
tions and standards of identity and reasonable standards of quality and fill of 
container for food. One great weakness in the present food and drugs law is 
the absence of authoritative definitions and standards of identity except in the 
case of butter and some canned foods. The Government repeatedly has had 
difficulty in holding such articles as commercial jams and preserves and many 
other foods to the time-honored standards employed by housewives and reputable 


part therefor; or (3) if damage or inferi- 





7™Section 402(b), 52 Stat. 1046, 21 USCA 


Section 342(b). This section provides: ority has been concealed in any manner; 

‘A food shall be deemed to be adul- or (4) if any substance has been added 

terated thereto or mixed or packed therewith so as 

* + * to increase its bulk or weight, or reduce 

“(b)(1) If any valuable constitutent has its quality or strength, or make it appear 
been in whole or in part omitted or ab- better or of greater value than it is.’’ 
stracted therefrom; or (2) if any sub- See also old provisions, footnote 3 


stance has been substituted wholly or in 
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manufacturers. The housewife makes preserves by using equal parts of fruit 
and sugar. The fruit is the expensive ingredient, and there has been a tendency 
on the part of some manufacturers to use less and less fruit and more and more 


sugar 
The Government has recently lost several cases where such stretching in 
fruit was involved because the courts held that the well-established standard 
of the home, followed also by the great bulk of manufacturers, is not legally 
binding under existing law. By authorizing the establishment of definitions 
and standards of identity this bill meets the demands of legitimate industry and 
will effectively prevent the chiseling operations of the small minority of manufac 
turers, will in many cases expand the market for agricultural products, particu 
larly for fruits, and finally will insure fair dealing in the interest of the con 
sumer. (Italics supplied.) (See Dunn, Federal Food, Drug, and Cosmetic Act 
(1938) p. 819.) 
reserves are singled out for special mention in this report because 
the administrative officials had singled out this food for special com 
ment as one of the worst examples of the problem. The government 
had attempted unsuccessfully to compel compliance with an alleged 
commercial standard requiring that preserves contain at least forty 
five per cent fruit. Furthermore, it was demonstrated to the committee 
by submission of actual samples that preserves containing forty-five 
per cent fruit were readily confused with a product containing as low 


as fifteen per cent fruit. 


Wide Variation 
The problem as viewed by the administrative officials was further 
pointed up by Walter G. Campbell, then Chief of the Food and Drug 
\dministration, who produced samples of foods at committee hearings 
to demonstrate the existence, of wide variations in the quantity of 
expensive ingredients of foods produced by different manufacturers. 
He singled out for specific comment samples of a mixture of chicken 


+ 


and noodles and pointed out with a considerable degree of alarm 


that the chicken meat, the expensive ingredient, “ranges from 9% te 
che ere ve 
1524%.” He said: 

You can see what this means to the consumer from the economic stand 


point and also to the manufacturer who wants to maintain a definite standard 
This is exactly what competitive pressure will cause manufacturers to do 
Similar situations existed in other fields. For example, in cheese 


the expensive ingredient is fat and the diluent water. At the time 


8’ Senate Commerce Committee Hearings 
on Senate Bill 1944, Seventy-third Con- 
gress, Second Session 
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Section 401 was under consideration a large number of brands of 
“cream cheese” were marketed which varied in these constituents from 
about twenty-three per cent to forty per cent fat and respectively sixty- 
five per cent to fifty per cent moisture. 

Other examples could be cited. All are of the same pattern— 
wide varying in quantity of food constituents, and reducing the ex- 
pensive ingredients or constituents and increasing the inexpensive ones 
to the limits possible without changing the appearance of such food, 
to a point where it would no longer remain acceptable as the quality food. 


Statutory Authority Needed 


The solution of this problem, it seems to us, called for nothing 
more than statutory authority to promulgate administrative regula- 
tions prescribing the required ingredients for a food and fixing a floor 
for the expensive and a roof for the inexpensive ingredients. Any 
statutory duthorization accordingly restricting administrative func- 
tions would serve to attain the objective sought to be reached by 
enactment of Section 401. There are many who disagree. They insist 
that in order to have an effective standard for a food all of its in 
gredients must be fixed. It would be helpful if these persons would 
furnish examples of foods demonstrating that under our suggested 
standard, the economic integrity of such a standardized food could 
be violated by means and methods not readily reached by enforcement 
of the economic adulteration provisions of the Act. 

At the beginning it might have been argued in court, with some 
possibility of success, that Section 401 was not intended to confer any 
broader administrative powers than suggested. However, it is not 
likely that the present construction, accepted by all members of in- 
dustry who might have challenged it, will be disturbed on court 
challenge at this late date. While the question has never been directly 
in issue in any reported case, this discussion is not intended as an 
argument of proper construction of Section 401. It is submitted for 
serious consideration as a question of statutory amendment limiting 
the Administrator’s functions as proposed. Such efforts are certain 
to meet with considerable opposition. Yet, it is respectfully sub 
mitted, a limitation of the Administrator’s functions to fixing the re- 


quired ingredients of foods, including their amounts, will substantially 
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alleviate the present burdens of food standardization upon both the 


government and the affected industry, without jeopardy to consumer 


interests. 


Standardization Procedures 
The procedures followed at standard hearings also can be modified 
to eliminate some of the obstacles to expeditious promulgation of 
regulations establishing food standards. A review of these pro- 
cedures requires consideration of both administrative policy and the 


prescribed statutory procedure. 


Problem of Cross-Examination 

There is the problem of the order of presentation of witnesses 
at hearings. It seems that in attempting to schedule the order of 
appearance of witnesses, too much concern is felt over the con- 
venience of parties who may wish to cross-examine certain witnesses. 
[t is fully appreciated that interested parties must be affored a reason- 
able opportunty for cross-examination of witnesses as to matters affect- 
ing their “interest.” This does not mean that such an opportunity 
must be provided when it suits the convenience of the would-be cross- 
examiner. The problem of opportunity for cross-examination has been 
over-emphasized with a resultant slow-down by lengthy discussions, 
interrupting recesses, recall of witnesses and so on. A more conserva- 
tive administrative policy with respect to latitude in the cross-examination 
of witnesses is in order and may safely be adopted in quasi-legislative 
proceedings of this character, where essential findings seldom, if ever, 


turn on points elicited by cross-examination. 


Stare Decisis 

Another problem which may be considered minor in character, 
but which bears mentioning, is the question of what must be estab- 
lished at food standard hearings with respect to the identity of in- 
gredients under consideration. Over the last ten years, we know of 
no one who has produced experts at hearings to inform the Admin- 
istrator what water is, or what sugar is, and what many equally well 
known foods are. Obviously, he may take official notice of their 
identity. However, it seems entirely reasonable that the Administra- 
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tor be informed, through qualified experts, what polyoxyethylene mono- 
stearate is. But once a product has been identified for the Administrator 
by an expert, how long should this process continue at food standard 
hearings? It seems reasonable that the doctrine of stare decisis be 
applied somewhere along the line. 

There comes to mind a particular ingredient which has been identi- 
fied for the Administrator in about four successive food standard hear- 
ings. Testimony, by the same witness, has been identical at all 
hearings. Cross-examiners had no interest after the first hearing. 
The absurdity of going through this motion ad infinitum has been 
recognized to the extent that the government has agreed, during the 
last two hearings where this product was involved, to receive a cert! 
fied copy of the witness’ testimony at former hearings in evidence as 
an exhibit, having the force and effect as though he had appeared 
and testified in person, subject only to the proviso that, upon proper 
showing, any interested party might insist on the right to cross- 
examine the witness further. So far no one has ever insisted on such 
cross-examination. 

How long must these exhibits be submitted? It has been sug- 
gested: until the product is standardized. -It seems to us that once 
the Administrator has defired a product, even though that may be 
only in another food standard, he may properly take official notice 
of his definition even though his order is required to be based only on evi- 
dence of record at the hearing. It is elementary that facts which may be 
noted, either judicially by the courts or officially by administrators, 
may be considered in any determination of record issues to which they 
are pertinent. Surely an Administrator who may properly take notice 
of formal regulations of other departments may also note his own 
prior action by regulation. His findings and definitions in standards 
are formal regulations, He notes his own interpretive regulations 
which are not required to be based on evidence of record.’ Why not 


a formal order based on a record? 


“Ingredient Suppliers’ Fights”’ 
A more serious obstructive factor at food standard hearings has 
been the so-called “ingredient suppliers’ fights.” ‘These controversies 
are always injected by producers of competing ingredients. Their 





® Footnote 6. 
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object is always to seek some sort of competitive advantage on the 


sales front by having a competing ingredient excluded from the food 
being standardized, or to have the greatest possible restrictions placed 
upon its use in such food. The Administrator can do much substan- 
tially to restrict these controversies, if he is not prepared to eliminate 
them entirely, as he may, if he wishes—and we think he should. 

These controversies can be avoided by adopting a rule of pro- 
cedure that ingredient suppliers be restricted to testimony as to the 
need and suitability of their ingredient in the food under consideration, 
and that their questions on cross-examination of witnesses be re- 
stricted to such as have a direct bearing on issues of need and suit- 
abilitv raised by the proposal of inclusion of their ingredient. While 
this is wholly discretionary with the Admjnistrator, his authority to 
adopt such a restrictive regulation is inherent in his powers to conduct 
an orderly and expeditious hearing, since such a regulation would not 
affect any rights of such parties. 

[Ingredient suppliers have no legal right under this statute to 
enter issues which do not affect their “interest” in the subject matter 
of the hearing. The words “interested person” as used in Section 
701(e) are by no means synonymous with “curious,” “cantankerous,” 
or any other words. designating parties who have no legal or vested 
property interest in the subject matter of the proceeding. Mere com- 
petitive advantage or disadvantage which may incidentally flow from 
a regulation is not the kind of “interest” that provides the right to 


attack a competitor. 


Who Is Interested? 

The time limitation upon this discussion will not permit a detailed 
development of this point. It will suffice to point out that this proposi 
tion is clearly inherent in the words “interested person” as used in 
Section 701(e), and the words “adversely affected” as used in Section 
701(f). The courts have held that a party is not “adversely affected” 
so as to be entitled to a judicial review of a regulation fixing a food 
standard, merely because his competitor has not been restricted by 
the regulation to the degree urged by the complaining party at the 
food standard hearing.'® It seems, therefore, that the interests at a 





wad teil ee al 

” United States Cane Sugar Refiners’ 
Association v. McNutt, 138 F. (2d) 116 
(CCA-2, 1943). 
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food standard hearing of an “interested person” who may appear at a 
hearing as provided in Section 701(e) are limited to those which, if 
“adversely affected,” would entitle him to a judicial review of a regula- 
tion imposing restraints. Exclusion or unreasonable restriction of an 
ingredient supplier's own product has been held to constitute such 
an interest.” 

This concept is entirely consistent with the administrative con- 
struction of the words “interested industry” appearing in the same 
section. None except manufacturers of a certain food are regarded 
as having the kind of “interest” in the promulgation of a standard 
for their food that entitles them to apply for a hearing. If an ingredient 
supplier has no legal right to demand a hearing to afford him the 
opportunity of throwing brickbats at his competitor, he does not have 
the legal right to throw them when a hearing is called on application 
of an interested industry or on the Administrator’s own initiative. 

A decade of experience warrants abandonment of the prevailing 
administrative policy of surrendering the Administrator’s prerogatives 
to the contending parties whenever a trade controversy arises. An 
ingredient supplier has a legal right to participate in all deliberations 
with respect to his ingredient involving questions of limitations upon 
its use in, or its exclusion from, the food being standardized. He 
has no right to enter these issues when raised with respect to a com- 
peting ingredient. Administrative enforcement of such a rule would 


help considerably in expediting hearings. 


Section 701 


The procedural problems mentioned might well settle themselves 
if the Administrative Procedure Act and the procedure prescribed by 
Section 701 were simplified. The present relatively formal character 
of the procedure followed in the promulgation of food standards is 
inherent in its mandatory prescription by statute. These statutory 
requirements make it necessary that there be a formal hearing on 
every proposal for the issuance or amending of a standard, whether 


controversial or not. 





uA, E. Staley Manufacturing Company 
v. Secretary of Agriculture, 120 F. (2d) 
258 (CCA-7, 1941). 
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A most substantial contribution to simplification and expedition 
in promulgating food standards would follow from the adoption of a 
procedure which would restrict formal hearings to controversial.issues. 
This could be accomplished by amending Section 701 to prescribe a 
procedure similar to that followed in promulgating standards of iden- 
tity and of quality for antibiotic drugs as provided in Section 507(e)* 
of the Act. 

A batch of any drug subject to Section 507 is eligible for certifica- 
tion if it has such “characteristics of identity” and such “character- 
istics of strength, quality and purity,” as the Administrator prescribes 
by regulation. It should be noted that the regulations authorized by 
this section are similar in character to those contemplated by Section 
401. Section 507 became law subsequent to the passage of the Act, 
wherefore it is not listed in Section 701(e). Had it been proposed 
as part of the original Act, it surely would have been so included, 
and for the same reasons given when enactment of Section 701 was 
being considered. However, at a later date the regulations con- 
templated by Section 507 were made subject to Section 701(e) pro- 
cedures only under prescribed circumstances. 

The exception noted arises under paragraph (f) of Section 507. 
This paragraph provides in substance that any interested person may 
file a petition proposing the issuance, amendment or repeal of any 
regulation contemplated by Section 507. The Administrator, upon 
receipt of such petition, is required to give public notice of the proposal 
and an opportunity for interested persons to present their views 
orally or in writing and thereafter publicize his action. At any time 
prior to the thirtieth day after the Administrator has made his action 
on such petition public, any interested person may file objections to 
such action, specifying the changes desired, stating reasonable grounds 
therefor, and requesting a public hearing upon such objections. Only 
then is the Administrator required to hold a public hearing and then 
only on the issues raised by those objections. The issues thus raised 
are required to be determined only on substantial evidence of record 
at that hearing and are expressly made subject to the judicial review 
provisions of the Act. 

The distinction between this procedure and the procedures pre- 
scribed for food standard hearings is highly significant and bears 





12 21 USCA Section 357(e). 
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emphasizing. It should be noted that by this procedure regulations 
may be issued quite informally by the Administrator, either on his 
own initiative or on application by the industry. He need only give 
notice and afford interested persons an opportunity to criticize his 
proposed action. The more formal procedure is restricted to questions 
that remain controversial after a regulation has been proposed. 

This procedure, in our opinion, marks a significant forward step 
in the development of administrative law for the promulgation of 
quasi-legislative regulations. It affords protection against arbitrary 
administrative action where such protection is needed, yet does not 
unnecessarily encumber and impede administrative actions on non- 
controversial matters. It narrows the issues to the controversial 
questions raised by the agency action. 

These provisions are all the more significant because they were 
proposed by the representatives of the leading members of the affected 
industries. Even more significant is the fact that this section has been 
in operation for more than five years, during which time scores of 
regulations have been issued for various kinds of antibiotic drugs. 
Yet, to date there has not been a single request for a hearing. To us 
this type of procedure in promulgating quasi-legislative regulations 
represents a happy compromise between unrestrained administrative 
action on the one hand, and the procedural restraints of Section 701 
which have proven highly cumbersome in the food standards pro- 


ceedings, on the other. 


It may be argued, and such is the fact, that this less formal pro 
cedure was made necessary by reason of the peculiar circumstances 
which presented themselves in a new and rapidly expanding industry 
If that be true then it serves only as another example that necessity 
is the mother of invention. As we have said on another occasion,’ 
in our opinion, students of administrative law who will scrutinize and 
ponder the procedure prescribed in this section for the promulgation 
of quasi-legislative regulations will do so profitably. An amendment 
of Section 701 along such lines would afford significant relief. If 
proposed, it is not likely to be opposed by anyone. [The End] 


. 





13 Markel, ‘‘The Impact of the Federal York University School of Law—Proceed- 
Administrative Procedure Act on the Fed- ings, 1947, p. 406. 
eral Food, Drug, and Cosmetic Act,’’ New 
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Standards in Canada 


The History of the Canadian Standards Related 


to Those of the United States and England 
eo 


N TRYING to explain something of the Canadian law as it relates 
to food standards, | am impressed once again, as | have been on 
other such occasions, by an aspect of the democratic procedure 

which is usually taken too much for granted. 

Would it be possible anywhere except in a true democracy, for 
administrative officials of two countries to meet freely and unoff- 
cially with representatives of industry to discuss objectively and, if 
necessary, in a critical way, the interpretation and administration of 
such an important branch of the law as that which provides for food 
standards? Is this not truly the hallmark of a democracy ? 

As a member of the administration of another country, | am deep 
ly conscious of the privilege which the occasion affords. That only 
good can result from such an exchange of views goes without saying 
At a moment which history may show to be the crossroads of modern 
civilization, we should not, however, ignore the true value and im- 
portance of such freedom as is witnessed here today, and guaranteed 


by our political philosophy. 


Evolution of the Canadian Food Law 


I am proud to participate in this discussion, particularly so as an 
historical outline of the evolution of the Canadian food law will show 
that it has had influence on the development of the comparable law 
in the United States as well as on the law of Great Britain. 

Although all food and drug laws do not expressly say so, theit 
philosophy and purpose is the protection of the consuming public. 
By this law the public is protected from injury to health and from 
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fraudulent exploitation through the manufacture and sale of food and 
drugs. All the provisions of that law are in some form or other dedi 
cated to this purpose. None, however, are so important or so far- 


reaching as are.those which relate to the making of standards. 


\lthough the Canadian procedural route in the matter of food 
standards differs from the American route, the purpose of the au- 
thority does not. While others will trace the development of this 
branch of the law in the United States, an examination of the Canadian 
law in its historical retrospect may be of interest. It will illustrate not 
only the relationship between our laws but also in some degree the in- 
fluence which our countries have exerted on the development of each other. 

In addition to reviewing the development of the Canadian law, 
vour chairman suggested that it might be of interest if some aspects 


of the comparable English law were mentioned. 


It will be appreciated that any discussion of the English law in 
this connection will be from the point of view of a lawyer of anothet 
country who lays no claim to any special knowledge of the subject, and, 
moreover, speaks in no official capacity. With these considerations 
understood, an attempt will be made later on to outline in a somewhat 
sketchy way some of the pertinent aspects of the English standard 


making procedure and its development. 


~N 


7 


There are relatiy ely few foods today which are not subject to a 
prescribed standard, either in the sense that a special standard is pro 
vided or in the sense that they consist of ingredients which in turn 


11 
‘ 


are subject to a special standard. For practical purposes, therefore, 


it would be reasonable to say that all of our foods must meet a standard 
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Purpose of a Food Standard 

Today, the purpose of a food standard is manifold. It is an assur- 
ance to the consumer that the food which he purchases is wholesome 
and nutritious. It is an assurance that it will not contain harmful 
substances nor substances which are substantially valueless to its 
composition. It is an assurance to the public that consideration has been 
given to the essential elements which a food should contain, and it 
guarantees the presence of these elements. It is a specification to the 
manufacturer as to the factors which make up the worth of a food 
which in turn must be accepted as the criteria of its quality. These 
are among the factors which would ordinarily be considered as inherent 
in the purpose of a food standard. 

The situation was not always as it is now, and, in looking at our 
present authority to prescribe standards of quality and in examining 
the many standards which have been prescribed, it is necessary -to 
contrast these with the background for which the original authority 
was provided. 


Early Food and Drug Law 

The authority to deal with the vexing problem of food standards 
as it is presently contained in the Canadian law was first provided 
sixty years ago. In 1890, the Adulteration Act, as it was then called, 
was amended to authorize the Governor in Council to establish stand- 
ards of quality for any article of food or any drug. This was indeed a 
pioneer effort, not only in North America but in the world, and was 
one which set the pace and the pattern for the development of this 
aspect of the law in other countries. 

To understand the origin of this concept of the law and its pur- 
pose in being enacted at that time, it is necessary to look at the condi- 
tions as they prevailed at the time the first food and drug laws were 
brought into force in Canada. While there were in force certain food 
laws prior to confederation in 1867, the birth of our present law took 
place in 1874. 

While it is not particularly germane to the present discussion, the 
inference is inescapable that the first food and drug enactment in 
Canada was identified with a prohibition movement to ban the sale of liquor. 

The debates in Parliament both in the House of Commons and 
in the Senate continually adverted to the evil of intoxicants and to 
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the benefits which would accrue if the pattern which had been set in 
the State of Maine was followed in Canada. Indeed, at one stage it 
was proposed that a royal commission be appointed to proceed to the 
State of Maine to examine the workings and success of the prohibition 
law which was at that time in force in that state. 

As may. well be imagined, there were not only proponents for 
prohibition but also very vocal opponents. While it could not be 
asserted on the basis of any direct statement in the debates of Parlia- 
ment, it would strongly appear that a compromise of this issue was 
reached, because, in 1874, the Inland Revenue Act was amended by 
“An Act to impose License duties on Compounders of Spirits; to 
amend the Act respecting the Inland Revenue; and to prevent the 
Adulteration of Food, Drink and Drugs.” ? 


This enactment, insofar as it dealt with food and drugs, was 


patterned on the English Adulteration of Food and Drugs Act of 1872.* 


Weaknesses in English and Canadian Law 


For a short time the English and the Canadian food and drug 
laws traveled a common road. Both, however, suffered from two 
serious weaknesses, the first being that they failed to define what should 
constitute adulteration, and the second that they failed to provide 
authority for standards of quality. 

The conditions in Canada and England with respect to adultera 
tion were substantially alike. The maxim of caveat emptor was scrupu- 
lously adhered to by the manufacturers and vendors of food. The 
buyer, possibly through bitter experience, was required to take it for 
granted that the bulk of the staples would be in anything but a pure 


state when he purchased them, and to protect himself as best he could. 


Adulteration was so rife in the case of standard staple foods as 
to prompt one of the earlier administrators to make the statement 
that he believed it must be practiced according to some general formula. 

For example, the adulterant for mustard was flour coloured with 
tumeric; for pepper, flour slightly roasted to disguise the pale color; 
spices were nearly all adulterated with farinaceous material; tea with 
Prussian blue and gypsum, as well as sweepings; coffee with chicory; 





1 1874 37 Vict. Cap. 8. (Can.). 21872 35 and 36 Vict. Cap. 74 (Imp.). 
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chocolate with starch and flour; and sugar with sand—to mention only 
some of the favorites. 

A rather dubious protection was given to the poor consumer by 
the first legislation which provided a penalty for the sale of an article 
of food or drug which the vendor knew to have been mixed with any 
other substance with intent fraudulently to increase its weight and bulk, 
and who did not declare such admixture to the purchaser before delivery 

Naive as this legislative effort proved in promoting a measure 
of honesty and fair dealing between the parties to the transaction, 
it was nevertheless important in providing a starting point in the 
development of present-day informative labeling. 

Thus alerted by the word “admixture,” however, the consumer 
was on his own and the courts expressly held under this legislation 
that the nature and quantity of the materials used in the mixing need 
not be declared as long as the purchaser had been given this notice.* 
Needless to say, this provision was not long in force in either the 


English or the Canadian act. 


Adulteration Defined 
In 1884, a legislative crossroad was reached in Canada when 


adulteration was squarely defined.’ Indeed, the definition of adultera- 


tion as given in that act is substantially the same as the definition o 
adulteration which was afterwards adopted in the United States Fed 
eral Food and Drugs Act of 1906. 

The English law, however, neither then nor since, has dealt with 
adulteration in definitive terms as is done in both the American and 
Canadian acts as well as in the food and drug acts of most of the 


countries of the Commonwealth. 


Authority to Prescribe Standards 
With the first of the weaknesses of the Canadian legislation thus 
recognized, the administrative emphasis was on the necessity to meet 
the second weakness, namely the lack of authority to prescribe standards 
Notwithstanding the universal acceptance of food standards today 


the idea owes its birth to the almost general practice of that day in 


adulterating milk by skimming off the cream, or by the addition of 





1874 Cap. 8 Sec. 24. 
‘Pope v. Tearle (1874) L. R. 9C, p. 499 


5 1884 47 Vict. Cap. 34. 
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water. The time-honored jokes about the pump in close proximity 
to the milking shed were then not without foundation. 

The widespread practice of watering milk as well as the seasonal 
and geographical variations in the butterfat content of milk resulted 
in effect being given in 1890 to the many recommendations which had 
been made by the chief analyst for authority to prescribe food standards. 


In that year the Adulteration Act ® was amended in two important 
respects. The definition of adulteration of food as contained in 2 was 
amended by adding to it the following subsection: 

(7) If its strength or purity falls below the standard, or its constituents are 
present in quantity not within the limits of variability, fixed by the Governor in 
Council as hereinafter provided... . 
and by amending Section 19 of the act to provide as follows: 

19. The Governor in Council shall, from time to time, cause to be prepared 
and published, lists of the articles, mixtures or compounds declared exempt from 
the provisions of this Act, in accordance with the next preceding section, and 
shall also, from time to time, establish a standard of quality for, and fix the limits of 
variability permissible in any article of food or drug or compound, the standard of 
which is not established by any such pharmacopoeia or standard work as is here- 
inbefore mentioned; and the Orders in Council fixing the same shall be published 
in the Canada Gazette, and shall take effect at the expiration of thirty days after 
the publication thereof. . 

Here was the authority for which the administration had pressed 
to give to the law a force and flexibility which it lacked in doing the 
work it was intended to do. That the authority was adequate then 
is evidenced by the use to which it was put after the turn of the 
century to prescribe standards for a number of foods. That it con- 
tinued to be regarded as adequate is evidenced by the fact that it 
has survived, practically unchanged, through the many revisions which 
the rest of the statute underwent during the intervening years. 


This perhaps is a convenient point to outline the sections of the 
present act * which contain this authority and to relate them to the original 
authority. The relevant sections in this connection are the following: 


3. The Governor in Council may make regulations, 

(a) Prescribing standards of quality for and fixing the limits of variabilities 
permissible in any article of food or drug the standard of which is not otherwise 
prescribed by this Act or the Meat and Canned Foods Act; 

(k) prohibiting the sale or defining the conditions of sale of any substance 
which may be injurious to health when used as a food or drug or restricting in 
like manner its use as an ingredient in the manufacture of food or drug; 


* 1890 53 Vict. Cap. 26. ™Food and Drugs Act, Cap. 76 R. S. C. 
1927, as amended. 
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(kk) defining the conditions of sale of any drug in the interest and for the 
protection of the public health; 

4. Food shall be deemed to be adulterated within the meaning of this Act, 

(g) if its strength or purity falls below the standard, or its constituents are 
present in quantity not within the limits of variability fixed by the Governor in 
Council as hereinafter provided. 1921, c. 27, s. 3; 

6. 3. Notwithstanding anything contained in subsections one and two of this 
section, the Governor in Council may make regulations respecting any or all of 
the drugs mentioned or described in Schedule B to this Act, 

(a) prescribing standards of quality and potency; 

4. Any drug mentioned or described in Schedule B to this Act shall be 
deemed to be adulterated if it-has not been manufactured, tested and labelled in 
accordance with regulations made by the Governor in Council under this Section, 


or if it differs in quality or potency from the standard for such drug established 


by such regulations. 1920, c. 27, s. 4; 1927, c. 56. 


Differences Between Canadian and American Acts 

It will be seen that in the matter of authority to make food 
standards, there exists a number of striking differences between the 
Canadian and the American acts in this connections. Some of these 
might be mentioned. 

Perhaps the most significant difference is illustrated by contrast 
ing the provision that a standardized food is adulterated if it fails 
to conform to the standard, against the provision in the American law 
that under such circumstances it is misbranded. A detailed discussion 
of this difference possibly becomes more relevant later on in dealing 
with some of the factors of adulteration. 

It will be seen that Section 3 of the Canadian act -deals with 
the subject of food and drugs jointly. In addition to the authority 
to prescribe quality standards for drugs in Section 3, Section 6 also 
provides a special authority for the provisions of drug standards, 
and neither of these are contained in the’ American act. 

Although the discussion as it develops will be substantially limited 
to foods, it is nevertheless desirable to set out the sections as they 


relate to drug in order to give the broadest possible picture. 


Standards of Quality 
A further difference which will be noticed between the American 
and Canadian acts is the use of the word “quality” in the Canadian 
act to describe what in the American act is broken down into standards 
of “definition, identity and quality.” 
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In the interpretation of the Canadian law, there never has been 
any attempt to divide the word “quality” into these aspects, and it 
has always been interpreted so as to include one or other or all three 
as may be necessary in accordance with the subject and the context. 
There is possibly good grammatical as well as legal authority for 
interpreting the word “quality” so broadly, and it would not seem 
that this has occasioned any degree of confusion. On the contrary, 
it avoids any precise or technical division between aspects of the same 
subject matter which frequently overlap, but in any case, do not always 
lend themselves to sharp distinction. 

It is useful, however, to underscore this difference at the outset, 
because an examination of the Canadian standards in the case of 
foods with many of the United States standards, would strongly sug- 
gest that what in Canada are prescribed as standards of quality are, 
in the United States, standards of identity or definition. The standards 
of quality which are established in the United States are frequently 
more comparable to grade standards, which in Canada are established 
for processed fruits and vegetables under the Meat and Canned T’oods Act.® 


Procedure to Make Standards 

The next important point to mention is the difference between 
the American and the Canadian acts in regard to the procedure to 
make standards. It is sufficient to say that the authority to make 
regulations which prescribe standards of quality is in the nature of 
a delegation by Parliament to the Governor in Council of one of its 
law-making functions. 

The act, moreover, provides that such regulations shall have the 
same force and effect as if enacted in the act. With the Governor 
in Council so empowered, it follows that his authority is not subjected 
to any procedural steps such as are prescribed in the American act. 
While the Governor in Council is not under any restrictive procedure, 
there are, nevertheless, effectual checks on what may be done in this 
connection. In the first place, a regulation can be challenged in court 
if it exceeds the authority so delegated, and in the second place, any 
regulation may be exposed to debate in Parliament and thus subjected 
to the test of approval by the appointed representatives of the people. 





®*R. S. C. 1927 Cap. 77. * Food and Drugs Act (Canada), Sec- 
° tion 3 (3). 
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There is possibly a third check in that a regulation which is impracti- 
cable, unworkable or which does not command the respect of those 
required to observe it is impossible of enforcement. The support, 
therefore, of the trade becomes an essential factor. 


The authority to prescribe standards both as originally given 
and as presently contained in the act authorizes (1) the establishment 
of standards of quality for a food; and (2) the fixing of limits of 
variability permissible in a food. This, however, must be related to 
the sanction which the act gives to adulteration and which provides 
that a food is adulterated if (1) its strength or purity falls below the 
standard; or (2) its constituents are present in quantity not within the 
limits of variability fixed. For practical purposes there is no necessity 
to discuss the original provisions separately from the present provi- 
sions, and the discussion will accordingly be in the light of present- 


day conditions and the interpretation which is given to these provisions. 


Inept Language 


While continuity of thought and the preservation of uniformity 
of language are, as a rule, desirable legislative objectives, the preserva- 
tion in the present act of the language and perhaps the thought of 
the original act provides a classic exception to this general rule. One 
is instantly struck by the ineptitude of certain words and phrases in 
relation to their modern meaning and the purpose for which the author- 
ity is given. This is altogether apart from what can only be described 
as glaring examples of careless drafting which Section 4(g) presently 
contains. It omits the comma after the word “variability” which 
was originally present, and makes it doubtful whether the phrase “fixed 
by the Governor in Council” also modifies the portion ending with 
the word “standard” as it originally did, or whether it modifies only 
the portion ending with the word “variability.” The word “herein- 
after” as contained in the present section is quite meaningless and is 
a slavish preservation of the original section. The original authority 
to prescribe standards was contained in Section 19, and adulteration 
in Section 2. The word “hereinafter” was accordingly proper. In 
the present act, the authority is contained in Section 3 with adultera- 
tion in Section 4, so the word “hereinafter” makes no sense at all. 


In addition to these unfortunate lapses, which for some reason 
or other have never seemed to occasion any difficulty, the section 
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introduced the word “constituents.” This word was not contained 
in Section 19, which authorized limits of variability, nor is it present 
in Section 3(a). 

Does the phrase “limits of variability permissible in a food” as 
used in Section 3(a) mean the same thing as the phrase “its consti- 
tuents are present in quantity not within the limits of variability 
fixed” as used in Section 4(g)? They are intended to relate to the 
same thing, but whether the latter has not introduced a new factor 
in the relationship of adulteration to a departure from a food standard, 
is not entirely clear. 

Attention might also be giten to the use of the somewhat inept 
words “strength” and “purity.” In looking at these expressions, it 
must be conceded that they are not expressions which would be used 
today in attempting to express what one must conclude was in the 
mind of the draftsman. Obviously, the draftsman had under con- 
sideration the sophistication of certain staple foods and possibly al- 
coholic beverages. Without complicating the picture unnecessarily, 
the act at that time also dealt with agricultural fertilizers and contained 
special provisions with respect to the adulteration of liquor and the 
possession of what were described as deleterious substances which 
might be used for adulteration. 

These latter included opium, cayenne pepper, picric acid, Indian 
hemp, strychnine and tobacco, among others. It is not surprising 
that with such a conglomeration of subject matter, the words “strength” 
and “purity” may have been used as possessing a meaning and signifi- 
cance that would not be attributed to them today. It is regrettable 
that our modern statute should have retained words which are so 
obviously not descriptive of their present purpose, and impossible to 
relate to modern foods. 

* This is particularly so with respect to the word “strength.” It 
is difficult to bring to mind many foods, except perhaps alcoholic bev- 
erages, vinegar and baking powder, which would properly be de- 
scribed by this word. Not even a punster would suggest that the 
draftsman was thinking of cheese in terms of strength. 

The word “purity” has a more direct connection with the subject 
matter, and before the advent of processed or compounded foods was 
perhaps descriptive of an ideal. Exactly what it means today is hard 
to imagine, and particularly so when Section 8 of the present act pro- 
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hibits the word “pure” or words equivalent to it, in connection with 
any food which is a compound, mixture, imitation or substitute. As 
the majority of foods today are mixtures or compounds, it is difficult 
to relate the word “purity” to any proper or logical interpretation. 
There is no doubt that the development of processed foods with 
discoveries in the fields of nutrition and chemistry have brought about. 
a situation today that could not have been contemplated when the 
authority was first provided. The difference between the original 


situation and that of today brings up questions of both the legal 
meaning and the intent of the authority as it is provided, as well 
as the interpretation to be given to certain words used in the sections. 


With regard to the latter, the sections give insufficient guidance 
as to the interpretation to be given today to such words as “strength,” 
“purity,” “quality,” “standard” and “variability”. Without being legally 
defined, these words require that the dictionary meaning be given 
to them. This may have been satisfactory at the time they were 
first used sixty years ago, and it may be satisfactory for purposes of 
general conversation. It does not, however, give to them the precise 
meaning which is desirable in a statute dealing with so technical a subject. 

While the interpretation of these words automatically brings up 
questions respecting the meaning and intent of the provisions, the 
crux of the problem which is presented could be put in the form of 
two specific questions: (1) Is a standard definitive of all its ingredients 
and their proportions? (2) Are variations or deviations from a stand- 
ard legally permissible with a label declaration’ It is unfortunate 
that the statute did not, as originally enacted or since, use language which 
would put the answers to these questions beyond argument and doubt. 

The present discussion insofar as it concerns a departure from 
a standard is directed primarily to the addition of an ingredient. It 
does .not, however, logically follow that if a departure is legatlv 
possible, it must be so limited. If it is legally possible to depart 
from a standard, then subject perhaps to the limitations which may 
be imposed by the other provisions of Section 4, such departure must 
also contemplate a substitution, an omission or a variation of ingredients. 

As already stated, the purpose of a food standard is an assurance 
of quality by the presence of prescribed ingredients and an identifica- 
tion of the food with those ingredients. Having regard to this, the 
first question, therefore, must be answered in the affirmative, and 
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the second in the negative. The sections are accordingly interpreted 
to mean that a standard of quality ts definitive of all permitted in- 
gredients and their proportions. Any other interpretation would neces- 
sarily do violence to this concept. 

In testing this interpretation against the various factors of a stand- 
ard, the discussion will be confined to the addition of an ingredrtent. 
If the section supports the position which is taken by the administra- 
tion that an ingredient cannot be added without violating the standard, 
then, a fortiori, questions involving an omission, a substitution or a 
variation are automatically answered. 

If a standard is to be synonymous with an assurance of pre- 
scribed ingredients and proportions, the addition of other than a pre- 
scribed ingredient, however well intentioned or beneficial it may be, 
cannot but affect the quality of the food in the terms of such assur- 
ance. An examination of this proposition in relation to the various 
foods for which standards have been provided will, moreover, show 
that it is the only interpretation which is consistent with the modern 
understanding of a standard. It is also an interpretation which de 
rives the better support from the language of the section. It can be 
argued with some force that as long as the essential ingredients are 
present and the standard thus met, another ingredient can be added 
to the food provided its presence is declared on the label. 

Such arguments invariably presuppose that the ingredient to be 
added is one which will benefit the food, improve its quality, add to 
its nutritional value or possess some other characteristic which is to 
the consumer’s advantage. With the desirability of continual improve- 
ment in processed foods, there can be no argument. It would seem, 
however, that the practical result from such an interpretation would 
lead to utter confusion. Careful consideration will show that it would 
hardly be an advantage to the consumer. It would be an intolerable 
burden on the administration, and in the long run would be a dubious 
advantage to a manufacturer in a highly competitive market. 

The confusion to the consumer in buying a standardized food and 
finding that the label, in addition to naming the food, declares the 
presence of an added ingredient intended to give some extra advantage, 
may well be imagined. This is particularly so because the addition 
of an ingredient is not likely to be the addition of another common 
or staple food. [If it is, then different considerations may well arise. 
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It is likely that the added ingredient would be some form of 
synthetic nutrient, an artificial flavor, color, preservative or a chemical 
improver in some form. In thinking of the consumer’s confusion, 
many will recall the cartoon which appeared in the Saturday Evening 
Post some months ago and which showed a husband doing the market- 
ing in a chain store. He was examining a bottle of catsup which bore 


the following legend: 

MOTHER’S OLD FASHIONED BRAND—CONTAINS: TOMATO 
PASTE, WHEAT FLOUR, SOYA BEAN OIL, VINEGAR, GARLIC 
AND CELERY SALT, GLUCOSE, BENZOATE OF SODA, ARTI- 
FICIAL COLOR AND FLAVORING. 

The difficulties which this interpretation would give to the admin- 
istration should next be examined. Obviously, a manufacturer would 
not add a constituent to a food unless he claimed that it would improve 
its quality. If the onus in such case is on the manufacturer to prove 
to the administration that the addition of the ingredient has this result, 
then in practical terms the answer becomes simple. If the manufac- 
turer is able to establish that the quality can be so improved, the 
standard would be amended accordingly. 

On the other hand, if the manufacturer was not required to do 
more than assert that the quality had been improved, and the onus 
was cast upon the administration to accept or disprove this claim, 
the plight of the administration can well be pitied. It requires little 
imagination to visualize the almost impossible task of dealing with 
the wide variety of foods today in terms of the various and technical 
ingredients which it might be called upon to assess. 

It is in connection with this aspect that the flexibility of the 
Canadian standard-making procedure so readily lends itself to con- 
tinual improvement and provides a happy illustration of cooperative 
effort between the administration and the trade. 


Position of Manufacturer 


Turning next to the position of the manufacturer under such an 
interpretation, it becomes obvious that his position would rapidly 
become intolerable. If the addition of an ingredient to a standardized 
food truly benefited the food, within a short space of time competition 
would require that all such foods contain such ingredient, if not 
many others as well. The practical result would be that the standard 
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had been factually altered, although not legally changed. A manufac- 
turer, however, who did not add such ingredient to his product or 
attempt further to improve it by the addition of still other ingredients 
would be placed in an unfair competitive position. Both the legal and 
practical purpose of a standard requires adherence to the prescribed 
constituents, but with the greatest flexibility in adapting such require- 
ments to changing conditions. This is the basis of the Canadian 
approach to the problem. 

The formulation of a standard is invariably achieved after con- 
sultation and in cooperation with the trade. Regard is given to all 
of the possible and foreseeable additions or ingredients which are 
known and recognized at the time as being usual and desirable. Such 
a standard, therefore, gives the greatest leeway in terms of all quality 
factors. Legal recognition of its improvement becomes, therefore, only 
a question of fact and of proof, and with the facility which is given 
by Parliament to the Governor in Council to make regulations, no 
question of delay is involved. 

It is suggested that the practical result of the present interpreta- 
tion is not different from that which would be the case if an ingredient 
could be added with a label declaration and with all of the complica- 


tions and difficulties mentioned above. 


Word ‘‘Adulterated"’ Ineptly Used in Canadian Act 


In commenting on the difference between the American and 
Canadian acts, the matter of departing from the standard of a food 
in terms of its being either adulterated as in Canada or misbranded 
as in the United States, was mentioned. This is one of the differences 
between the two laws which was specially touched upon at the meeting 
of the American and Canadian Bar Associations in Washington in 
September of last year.’® 

Without being disloyal in any way to the Canadian provision, 
which has some sixty years of experience behind it, it would seem 
that the American concept is a much more practical and realistic 
acceptance of the implications inherent in the matter. By way of 
illustration, a standard of quality is prescribed for a food in terms 
of its constituents and the limits of variability which are permissible. 
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An ingredient is added to such food with a view to benefiting it in 
some way. The ingredient does not bring the food within any of 
the other provisions of Section 4, which relate to adulteration in the 
sense that it degrades or depreciates it. Therefore on a true inter- 
pretation of what adulteration really means, can it be said that the 
food in question is adulterated by the addition of the ingredient in 
question? The legal answer to this question must be in the affirma- 
tive, but it is one which makes little sense. Under those circumstances 
such food would, if anything, be misbranded if sold under the name 
of the standardized food. 

The use of the word adulterated, therefore, in connection with 
such addition is, to Say the least, inept and not descriptive of the 
result. This nevertheless follows from the interpretation which has 
been given to the section. In view, therefore, of the conclusion that 
other than a stipulated ingredient cannot be added to a standardized 
food except upon penalty of adulterating it, the other question involv- 


ing a label declaration does not arise. 


Label Declaration Provides Answer 


Although the question of a label declaration does not squarely 
arise for the reasons stated, there does exist a wide variety of products 
where this label declaration provides an answer to the addition of an 
ingredient. While it would be an act of adulteration to add an ingredient 
to a food, whether or not its presence was declared by label, we have 
today a great many foods which are combinations of two or more 
standardized or even unstandardized foods, and these are sold upon a 
proper label declaration of their common names and a list of ingredients 
in descending order of proportion. These foods are accordingly not 
adulterated if they do not contain ingredients which bring them within 
the adulteration section, nor are they misbranded if all label require- 
ments of the act are met. 

By way of illustration, honey and peanut butter are sold in com- 
bination. Honey is a standardized food; peanut butter is not a stand- 
ardized food under the Food and Drugs Act. Beans and weiners are 
examples of two standardized foods being sold in combination. These 
two examples might suggest that there lies at hand a ready device to 
evade the provisions of a standard by declaring the name of the food 
and linking with it by the word “and” the name of the added ingredient. 
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Each case would need to be examined individually where such a device 
is employed, and practical considerations would in most cases reject 


the employment of such a device as defeating the purpose of the addi- 
tion, It could, however, involve a nice point of interpretation under 
certain conditions. 

Where the addition of the ingredient is in a somewhat infinitesimal 
amount and intended not to form a combination sg much as to become 
an ingredient of the food, then no difficulty would arise in holding that 
it was not a food sold as a combination, but was a departure from the 
strength and purity of the standard. The example which comes 
readily to mind is the addition of synthetic vitamins to a standardized 
food. It would hardly be descriptive of milk, for example, to label it 
milk and vitamins “A” and “D.” On a true interpretation of such 
addition, the description would be milk with added vitamins. Beyond 
reasonable argument, this addition would affect the purity of the milk 
in the sense that its quality had been altered. Whether the alteration 
of the standard in such case is for a good or a bad reason is beside the 
point. The concept which the consumer has of milk precludes*the 
addition of other than the legal and usual constituents. 

Many will say that milk is in a class by itself. An examination, 
however, of the true principle will indicate that this is not so. Milk 
may be in a traditional class because of the historical importance 
attributed to it as a basic food, but it should not be subjected to dif- 
ferent considerations in testing this principle. The essential point is 
that the integrity of the product, as set forth in the prescribed standard, 
has been affected or altered by the addition of an unspecified ingredient, 
and this is the concept which must be preserved if standards are to 
continue to enjoy the confidence of the public and to do the work for 


which they were first conceived. 


Meat and Canned Foods Act 


Mention has been made above of the Meat and Canned Foods Act, 
and in order to clarify its position in the scheme of the food law as it 
involves standards, some mention should be made of it. The Meat 
and Canned Foods Act, as its title would suggest, is concerned essen 
tially with meat and meat products and with processed fruits and 
vegetables. This act, which is administered by the Department of 
Agriculture, authorizes the Governor in Council to make regulations 
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respecting containers and for such containers to contain the quality, 


quantity or weight prescribed by the regulations.”’ 

The act is substantially an export and producers’ act. It has effect 
only with respect to foods which are subject to interprovincial trade 
or export out of Canada. As it is concerned with grade standards 
among other things, it may also be regarded as a producers’ statute. 
While it is indirectly a consumers’ protection act, it must be conceded 
that the primary purpose involves export of the commodities which are 
subject to it as well as the stimulation of production of such products. 

This act, however, defines food identically as is done in the Food 
and Drugs Act. It establishes grade standards for processed fruits 
and vegetables, including fresh frozen fruits and vegetables. It also 
establishes standards for certain meat and meat products and certain 
fish and fish products. 

Standards which are thus established by the Meat and Canned 
Foods Act, although essentially related to grades and the types of con- 
tainers which may be used, are also related to the standards of quality 
which are made under the Food and Drugs Act. The precise relation- 
ship of these two statutes is not as clear as could be wished, and there 
is a considerable area in which the two statutes operate simultaneously. 
There is some overlapping of administration as well as legislation. 
The statutes, despite these aspects, offer good examples of administra- 
tive cooperation in their practical administration. The grade standards 
which are made under the Meat and Canned Foods Act prescribe three 
grades which may be sold in Canada: standard, choice and fancy. The 
problem of substandard products in the field covered by these regula- 
tions does not arise. The expressions “Standard,” “Choice” and “Fancy” 
have acquired a meaning to the consuming public, and as all are 
guaranteed wholesome and nutritious foods, it becomes substantially 
a matter of consumer choice and economics which is purchased. The 
reputation of the packer is an important factor in making a selection 
as it must always be, whether grades are prescribed or not. The 
designated grade, however, is the factor which is determinative of the 
contents, and this irrespective of the name or reputation of the packer. 

In 1890, food standards were not considered exhaustive legal 
recipes nor were the administrative officers considered to be legal chefs, 
but the advent of processed foods with the use of ingredients both 





1 Meat and Canned Foods Act, Section 28. 
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natural and chemical, as well ‘as many other factors, has undoubtedly 
changed the conditions for which the original authority was framed. 
As far as is consistent with the protection of the public and the 
characteristics of particular foods, together with recognition of an 
expanding role of both chemistry and nutrition in the composition of 
foods, the present purpose and interpretation is unchanged. 


Food Standards in England 

Subject to the limitations previously indicated, I should like to 
discuss briefly some of the aspects of the comparable English treat- 
ment of the subject and the manner in which food standards are handled 
in that country, In 1899, because of similar concern being expressed 
over the widespread adulteration of dairy products, particularly milk, 
the English Sale of Food and Drugs Act of 1875 was amended. In lieu 
of adopting the Canadian pattern which had been set in 1890, the 
English legislation gave a somewhat limited recognition to the stand- 
ard-making procedure. It authorized the Board of Agriculture to make 
regulations prescribing what deficiencies, if any, in the normal con- 
stituents of milk, cream, butter or cheese, or what addition of extraneous 
matter or proportion of water should, for the purpose of the act, raise 
a prima-facie presumption that the article was not genuine, or was 
injurious to health.” 

This limited authority ignored the whole field of food other than 
the subjects mentioned, and it was not until 1938 that the pattern which 
had been so firmly established in the United States and Canada was 
adopted in England. 

In that year, Section 8 of the Food and Drugs Act, 1938, author- 
ized the Minister of Health to make regulations “prohibiting or restrict- 
ing the dddition of any substance to, and generally regulating the 
composition of any food.” ** 

The outbreak of the war prevented this section from being ade- 
quately developed or used to establish food standards. In 1943, there 


was passed the Defence (Sale of Food) Regulations pursuant to which 
the food portions of the act were transferred to the Ministry of Food. 
Section 2 of these regulations repeated substantially the provisions of 
the relevant portion of Section 8 of the 1938 act, insofar as they related 
to food standards, and this wartime authority has been continued by 





12 62 and 63 Vict. Cap. 51 Sec. 31 and 2 Geo. 6 Cap. 56. 
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various legislative devices to the present time. It is under the authority 
of Section 8 of the Food and Drugs Act and Section 2 of the Defence 
(Sale of Food) Regulations, therefore, that the matter of food stand- 
ards is presently administered in England. 


Procedure for Administering Authority 

There was established in 1942 an interdepartmental committee on 
food standards to assist and advise the Minister. This committee was 
reconstituted in 1947 as a permanent committee under the chairmanship 
of the Minister’s Scientific Adviser, and given the following terms of 
reference: 

To review the composition of foods (other than liquid milk) and to advise 
the Ministers of Food and Health, and the Secretary of State for Scotland, as to 
the provisions to be made concerning the composition of foods (other than liquid 
milk) and the labelling or marking of any foods for which such provision is made, by : 

(a) Statutory Orders under the Defence (Sale of Food) Regulations; or 

(b) Regulations (other than Milk and Dairies Regulations) under the Food 
and Drugs Act, and corresponding enactments relating to Scotland; for pre- 
venting danger to health, loss of nutritional value or otherwise protecting the 
purchasers. 

The committee included representatives of the Ministries of Food 
and of Health, the Department of Health for Scotland, the Department 
of the Government Chemist, the Medical Research Council, the Society 
of Public Analysts and two representatives from industry. 

Relatively few standards have been established. They include: 
self-raising flour, shredded suet, baking powder and golden raising 
powder, preserves, salad cream and mayonnaise, mustard, liquid coffee 
essences, tomato catsup, curry powder and table jelly preparations. 
In addition to these, standards are under consideration for cheese, 
various meat and fish products to mention the principal commodities, 
and the existing preserves standards are being revised. Judicial rec- 
ognition has been given to others. For example, there are standards 
made under the emergency legislation involving price control and 
standards made under agreements with the United Kingdom manufac- 
turers. These have been judicially approved as constituting acceptable 
standards in charges involving a sale to the prejudice of a purchaser, 
which is the English counterpart of selling an adulterated or mis- 
branded article. 

The procedure under which a standard is made in England is a 
composition of the informal method adopted in Canada and the more 
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formal and mandatory procedure of the United States. Proposals for 
standards may be received from interested parties with the initiative 
being taken by the Foods Standards Division of the Ministry of Food 
on information that a particular food is subject to adulteration and 
that the consumer’s interests would be promoted by the establishment 
of a standard. 

Detailed consideration is given to chemical composition of the 
food in question and this may involve laboratory testing by the govern- 
ment chemist. Evidence is heard from the trade and technical associa 
tions concerned, and the Food Standards Committee thereupon makes 
recommendations in a report to the Minister. With the Minister’s 
approval, these recommendations are published in the trade press with 
an invitation to interested parties to make such representations as are 
considered relevant, within a time to be fixed, averaging three months. 
The committee then considers all the representations which have been 
received and makes a final submission to the Minister. If the sub 
mission 1s accepted and the recommendations are carried into force, an 
order is then made by the Minister under the authority which has been 
mentioned. To illustrate a standard order, the standard for tomato 
ketchup has been selected and is as follows: 

STATUTORY INSTRUMENTS 
1949 No. 1817 
EMERGENCY LAWS 
FOOD STANDARDS (TOMATO KETCHUP) 

rHE FOOD STANDARDS (TOMATO KETCHUP) ORDER, 1949 

Made 28th September, 1949 

Laid before Parliament 28th September, 1949 

Coming into Operation on the dates specified in Article 4 of the Order. 

In exercise of the powers conferred upon him by Regulation 2 of the Defence 
(Sale of Food) Regulations, 1943(a), as having effect by virtue of the Emergency 
Laws (Miscellaneous Provisions) Act, 1947(b), and of all other powers him 
enabling, the Minister of Food hereby makes the following Order:— 

1. In this Order— 

“The Minister” means the Minister of Food. 

“Sale by retail” means any sale to a person buying otherwise than for the 
purpose of resale and includes a sale to a caterer for the purposes of his catering 
business, but does not include a sale to a manufacturer for the purposes of his 
manufacturing business. 

“Sale by Wholesale” means, in relation to tomato ketchup, catsup, sauce and 
relish, any sale other than a sale by the manufacturer thereof and other than a 
sale by retail. 
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2. Pursuant to Regulation 2 of the Defence (Sale of Food) Regulations, 


1943, the Minister hereby prescribes that the standard for tomato ketchup, catsup, 
sauce and relish shall be as specified in the Schedule to this Order. 

3. Proceedings in England and Northern Ireland for an infringement of 
Article 1 of the Food Standards (General Provisions) Order, 1944, as amended 
(c), in respect of tomato ketchup, catsup, sauce or relish may be brought by a 
Food and Drugs Authority without the consent of the Minister. 

4. The standard prescribed by this Order shall come into operation— 

(a) as respects sales by the manufacturer of tomato ketchup, catsup, sauce or 
relish, on the lst day of April, 1950; 

. 

(b) as respects sales by wholesale on the Ist day of July, 1950; 

(c) as respects sales by retail, on the Ist day of October, 1950. 

5. This Order may be cited as the Food Standards (Tomato Ketchup) 
Order, 1949, and shall be included in the Orders which may together be cited as 
the Food Standards Orders, 1944-1949, 


Dated the 28th day of September, 1949. 
John Strachey, 
Minister of Food 


THE SCHEDULE 
STANDARD FOR TOMATO KETCHUP, CATSUP, SAUCE AND RELISH 


1. The standard for tomato ketchup, catsup, sauce and relish shall be as 
follows :— 

(a) Tomato ketchup, catsup, sauce and relish shall contain not less than six 
per cent. by weight of tomato solids derived from clean and-wholesome tomatoes 
or from tomato puree, or its equivalent, made from clean and wholesome tomatoes. 


(b) The tomatoes, tomato puree or its equivalent or the tomato ketchup, 
catsup, sauce or relish shall be so strained, with or without heating, as to exclude 
seeds or other coarse or hard substances. 


(c) Tomato ketchup, catsup, sauce and relish shall contain no fruit or 
vegatables other than tomatoes except onions, garlic and spices added for flavour- 
ing purposes. 

2. No tomato ketchup, catsup, sauce or relish shall chntain copper in excess 


of 50 parts of copper per million parts of the dried total solids. 


It will be seen that this is a special order limited to tomato ketchup 
and the other related products mentioned therein and covers a number 
of matters which in Canada would be dealt with by general regulations. 

This is an historic occasion in that it is the first time that lawyers 
and administrators have jointly discussed the standard-making authority 
of the United States and Canada. It would be fitting, therefore, to pay 
tribute to the early administrators whose vision conceived the necessity 
for food standards and whose imagination provided an authority which 
has so successfully stood the test of time. [The End] 
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REPORT ON 1950 DEVELOPMENTS IN 





Product Liability Law 


By BRADSHAW MINTENER 


Foreign Substance, Explosions and Other 
Product Liability Litigation—Here Is a 
Listing of 1950 Cases and a Commentary 


AM SURE that you will all join with me in thanking our dis- 

tinguished chairman, Charles Wesley Dunn, for another superb, 

interesting and helpful two-day program at this Annual Meeting 
of the New York State Bar Association. The Antitrust Dinner was, 
in my opinion, the outstanding event of its kind in the history of this or 
any bar association. The antitrust program was, in my judgment, the 
finest we have yet enjoyed, and it is most fortunate that the record of 
the proceeding has been preserved for us by Commerce Clearing House, 
Inc., in its annual publication relating to the meetings of the antitrust 
law section. 


Our program, dealing with the all-important food, drug and cos- 
metic law, has been equally significant. We are particularly honored 
this year by the presence on our program of our distinguished friend 
and fellow lawyer from Canada, Robert E. Curran, K.C., and we also 
welcome R. D. Whitmore, Chief of Inspection Services, Food and Drug 
Department of the Canadian Department of National Health and Wel- 
fare, who has participated in this program, Their valuable contrtbu- 
tions are deeply appreciated. 


During 1950 approximately the same number of cases involving 
product liability were reported in the digests and services as in 1949. 
As was the case last year, I have not found any decisions of unusual 
character or of significant importance reported during the past year. 
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Trends 


1. Once again the experience of my company seems to have been 


shared by other food companies this past year, in that product liability 
claims and suits have increased in number and in seriousness (accord 
ing to claimants and plaintiffs). For example, my company has now 
pending in the courts three food liability cases, our first since 1942. 
During the past six or eight weeks, we have received claims and threats 
of suits which, unless they are withdrawn or forgotten, will become 
lawsuits so far as we are concerned. I am convinced that if econom 
conditions were more stringent the claims and cases in the field of 
product liability law would be far nrore numerous than they are today 

2. The geographical distribution of product liability cases during 
the past year is slightly broader than in 1949, and Puerto Rico is added 
to this year’s list. 

3. During 1950 there was evidence of a slight shift of product 
liability cases. Bottled beverage explosion cases, which led in number 
in 1948 and 1949, are now in third place. Cases involving the alleged 
presence of foreign substances in beverages and in food have now 
taken first and second place respectively. 

4. The increase continues in the number of cases reported in 
which the doctrines of res ipsa loquitur and implied warranty have been 
attempted and successfully applied. 

5. The Uniform Commercial Code, prepared under the joint spon 
sorship of the American Law Institute and the National Conference 
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of Commissioners on Uniform State Laws, will probably be presented 
for approval this year. 

It is my opinion, which is supported by other lawyers, that under 
the provisions of the warranty sections of the code, manufacturers of 
foods, drugs and cosmetics would be liable without proof of fault for 
injuries to consumers or users of their products. Also such manufac 
turers will be subject to direct legal action by any consuntier irrespec- 
tive of privity contract. Such manufacturers will be denied the right 
to implead an ultimate seller who, in fact, may be at fault. This code, 
therefore, through these warranty sections, appears to introduce new 
and broader concepts, definitions and terminology, which radically 
and fundamentally depart from the established precedents of law and 
of business custom and practice. 

Proponents of the code say that these conclusions are not neces- 
sarily correct or warranted. If this is true, then in order that there 
may be no doubt or chance that these conclusions might result from 
the proposed code, its provisions should be stated in crystal clear, 
unequivocal language, so that there will be no uncertainty as to their 
meaning and implications. 

A distinguished lawyer for one of the leading food manufacturers 
of this country construes these new sections of the code as I do and 
has stated: “[They] in effect make the manufacturer or processor of 
food an insurer of its wholesomeness. . . . The proposed Sections 
[on warranty] would change the rule in the majority of States [which 
hold that there is no implied warranty without privity of contract].” 
[ urge all of you to study these provisions of the new code and make 
your views known immediately to Judge Herbert F. Goodrich, chair- 
man of the editorial board and director of the American Law Institute, 
133 South 36th Street, Philadelphia, Pennsylvania, and to Professor 
Karl N. Llewellyn, Columbia University Law School, New York City. 
I also suggest that you send copies of your comments to Mr, Dunn’s 
office, as Frank T. Dierson is representing the Grocery Manufacturers 
of America, Inc., in this matter. 

This general trend toward absolute liability of manufacturers of 
food, drug and cosmetic products is ably and extremely well discussed 
by former Dean Roscoe Pound of Harvard Law School in the American 
Bar Association Journal, December, 1950, in an article commencing on 
page 977. In this connection I also call your attention to a significant, 
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helpful and well written article by William J. Condon in the May, 1950 
issue of Foop Druc Cosmetic Law JourNat, entitled, “The Practical 
Impact of Proposed Uniform Commercial Code on Food Poisoning Cases.” 


I again urge every lawyer here to study and analyze the new code 
provisions carefully, and bring them to the attention of your clients and 
principals, because, in my opinion, they are loaded with dynamite. I 
strongly feel that they should be amended immediately or vigorously 
opposed. 


In the article referred to above, Mr. Condon states: 


In practical effect, the warranty sections of the Code will render the manu- 
facturer liable merely because he started on its way perfectly wholesome food 
which became contaminated with food poisoning through the neglect of some 
other person after the food was out of the manufacturer’s control. In short, the 
manufacturer or processor of food will be held as an insurer that his product 
will still be wholesome when consumed even though it may have been handled 
by dozens of persons after leaving his control. Indeed, he may conceivably be 
held as an insurer of all foods which accompany his product to the consumer’s table. . . . 

There is a growing tendency in the courts to hold manufacturers of food 
liable to consumers. The warranty sections of the Code will make this liability 
absolute. With respect to food poisoning of bacterial origin, we have seen that in 
cases of this sort the burden thus imposed on the manufacturer or processor is 
unjust, unwarranted, and oppressive. Because of the nature and causes of bacterial 
food poisoning, the rule of strict liability makes him an insurer of the wholesome- 
ness of his product up to the very moment of consumption. Thus, he is left 
with no means of protecting himself against losses of this type, since he cannot 
control the handling of the product after it leaves his hands. There is also a 
very real danger that over the course of time the consumer’s easy remedy against 
the manufacturer will actually promote carelessness and improper handling on the 
part of the middlemen and retail dealers; for, apart from the larger cities, the 
fear of liability to his customers is the only effective deterrent to insanitation that 
the average intrastate food merchant knows. Furthermore, there will be created 
a fertile field for the operations of the unscrupulous, and spurious claims will have 
opportunity to flourish as never before. What is already a vexing nuisance to 
manufacturers may become a problem of the first magnitude. - 


This last observation by Mr. Condon, relating to the creation of a 
fertile field for the unscrupulous, is factually confirmed by the product 
liability claims and cases which have come to my personal attention 
this past year. Practically all of,them are without merit and have no 
basis in fact. They are either unwittingly or purposely of the racket variety. 

An interesting and informative article appeared in the December 
5, 1950 issue of the Northwestern Miller, one of the leading trade 
journals of the flour milling industry. It is entitled “The Foreign 
Substance Racket” and was written by Dr. Charles A. Levinson, a 
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practicing dentist in Brookline, Massachusetts, who has had consider- 
able experience in investigating product liability claims and in testify- 
ing in trials of these cases. He is the.author of several books based 
upon his long contact with and wide knowledge of cases in this branch 
of the law. In the opening sentences of his article, Dr. Levinson says, 
“Today this country is afflicted with a highly profitable swindle which 
costs Americans several hundred million dollars annually. It is called 
the ‘foreign substance racket’ and it is a known fact that it is one of 
the easiest rackets to pursue.” Dr. Levinson concludes his article with 
these observations, “It is important that all shady food claims be con- 
tested regardless of court costs. No claim should be settled until it 
has been thoroughly investigated. The investigation should be broad. 
The real racketeer may be the doctor or the lawyer, rather than the 
claimant. . . . A court trial is one of the best weapons that can be 
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used to combat ‘the foreign substance racket. 

Various food trade associations, such as the bakers, are building 
up a file of claims against their members similar to ours which Mr. 
Dunn began a number of years ago and which is now being so ably 
administered by Mr. Dierson, I repeat my often repeated suggestion 
that we exchange more information regarding these claims, suits and 
claimants, their lawyers and doctors, and report on them promptly and 
completely to Mr. Dunn’s office. 

The following is a detailed list of the cases reported since last 


year’s meeting: 


FOREIGN SUBSTANCE BEVERAGE CASES 

Magic City Bottling Company v. Tolbert (Alabama) 41 So. (2d) 619 [CCH 
Foop Druc Cosmetic LAW REports § 22,191 ]. 

Crews v. Sikeston Coca-Cola Bottling Company (Missouri) 225 S. W. (2d) 812 
[CCH Foop Druc Cosmetic Law Reports § 22,196]. 

Newport News Coca-Cola Bottling Company v. Babb (Virginia) 190 Va. 360, 
55 S. E. (2d) 41 [CCH Foop Druc Cosmetic Law Reports § 22,197]. 

Mayerhefer v. Louisiana Coca-Cola Bottling Company (Louisiana) 45 So. (2d) 
442 [CCH Foop Druc Cosmetic LAw REpPorts { 22,206]. 

Southwest Ice & Dairy Products Company v. Faulkenberry (Oklahoma) 220 P. 
(2d) 257 [CCH Foop Druc Cosmetic Law Reports § 22,211]. 

Jordan v. Coca-Cola Bottling Company of Utah (Utah) 218 P. (2d) 660 [CCH 
Foop Druc CoOsMETIc Law RePorts { 22,216]. 

Todd v. Coca-Cola Bottling Company of Puerto Rico, 88 F. Supp. 870. 

East Kentucky Beverage Company v. Stumbo (Kentucky) 313 Ky. 66, 230 S. W. 
(2d) 106 [CCH Foop Druc Cosmetic LAw Reports { 22,229]. 
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Nichols v. Louisiana Coca-Cola Bottling Company, Ltd. ( Louisiana) 46 So. (2d) 
695 [CCH Foov Druc Cosmetic Law Reports § 22,219]. 

Duley v. Coca-Cola Bottling Company of St. Louis (Missouri) decided Septem- 
ber 19, 1950 [CCH Foop DruG Cosmetic Law REports §[ 22,223}. 

Zellmer v. Acme Brewing Company (California) decided October 31, 1950 
[CCH Foop DruGc Cosmetic Law REpPorTs { 22,230]. 

Cloverland Farms Dairy v. Ellin (Maryland) 75. A. (2d) 116. 

Strawn v. Coca-Cola Bottling Company of Missouri (Missouri) [CCH Foon 
Druc Cosmetic LAw REPorTs § 22,235] 

Nadel v. Boller Beverage, Inc. (New Jersey) [CCH Foop Druc Cosmetic LAw 
ReEpPoRTs §| 22,236]. 

Beaumont Coca Cola Bottling Company v. Guillot (Texas) 222 S. W. (2d) 141 







FOREIGN SUBSTANCE AND CONTAMINATED FOOD CASES 


Alma Canning Company v. Rorie (Arkansas) 226 S. W. (2d) 64 [CCH Foop 
DruG Cosmetic Law REports § 22,200]. 

Tornello v. Deligiannis Brothers, Inc (Illinois) 180 F. (2d) 553° [CCH Foop 
[yrRUG CosMEtTIC LAW REPORTs § 22,203 ]. 

Cencer v. Karl’s Markets, Inc. (Florida) 45 So. (2d) 671 [CCH Foop Dru: 
CosMETIC LAW REPORTS ¥ 22,208 }. 

Sell v. Spaulding Bakeries, Inc. (Pennsylvania) 66 Montgomery County law : 
Reporter 103 [CCH Foop Druc Cosmetic Law Reports § 22,212] 

Levine v. Wilson & Company (Connecticut) 16 Conn. Sup. 404 [CCH Foop 
Druc Cosmetic Law Reports § 22,213]. 

Alphin v. LaSalle Diners, Inc. (New York) 197 N. Y. Misc. 415, 98 N.Y. S 


(2d) 511 [CCH Foop Druc Cosmetic Law Reports § 22,214]. 

Piazza v. Fischer Baking Company (New York) 197 N. Y. Misc. 418, 98 N.Y. S. 
(2d) 508 [CCH Foop Druc CosmMEtTIc LAw REPorTs § 22,215] 

Miller v. Gerber Products Company (Georgia) decided October 10, 1950 [CCH 
oop DruGc Cosmetic LAw REPorts § 22,227]. 


Barker v. Weingarten Riverside Company, Inc. (Texas) decided March 31, 1950; 
rehearing denied September 21, 1950 [CCH Foop Druc Cosmetic LAw REpPortTS 
© 22.231]. 

Norris v. Pig'n Whistle Sandwich Shop (Georgia) 79 Ga. App. 369, 53 S. E 
(2d) 718. ; { 

Goodwin v. Misticas (Mississippi) 42 So. (2d) 397. 

Danker v. Fischer Baking Company (New Jersey) 5 N. J. Super. 248, 68 A 
(2d) 774. I 





Tyrrell v. Lay (New York) 195 N. Y. Misc. 403,91 N. Y. S. (2d) 680. | 
Sincavage v. Armour and Company (Pennsylvania) 41 Luz. L. Reg. 183 
EXPLOSION OF BOTTLED BEVERAGES ' 
Pepsi-Cola Bottling Company v. Mathews (Florida) 44 S. (2d) 73 [CCH Foop 
DRUG CosMETIC Law REporTs § 22,204]. 


Kamosky v. Owens-Illinois Glass Company (Pennsylvania) [CCH Foop Druc 
CosMetic Law Reports { 22,207] 89 F. Supp. 561 (CCA-3; 1950) [CCH Foop Druc 
Cosmetic LAw Reports § 22,239 |. 
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Henning v. Thompson (Florida) 45 So. (2d) 755 [CCH Foopv DrucG Cosmetic 
Law Reports § 22,209]. 

McIntyre v. Kansas City Coca-Cola Bottling Company (Missouri) 85 F. Supp 
708 [CCH Foop Druc Cosmetic Law Reports { 22,210}. 

Boucher v. Louisiana Coca-Cola Bottling Company (Louisiana) 46 So. (2d) 701 
[CCH Foop Drug Cosmetic Law Reports { 22,216]. 

Lawton Coca-Cola Bottling Company v. Shaughnessy (Oklahoma) 216 P. (2d) 579 

Stephens v. Coca-Cola Bottling Company of St. Louis (Missouri) 232 S. W. (2d) 
181 [CCH Foop Druc Cosmetic Law REports § 22,218] 

Coca-Cola Bottling Company of Fort Smith, Arkansas v. Hicks (Arkansas) 223 
S. W. (2d) 762. 

McClelland v. Acme Brewing Company (California) 207 P. (2d) 591 

Mayback v. Falstaff Brewing Corporation (Missouri) 222 S. W. (2d) 87 

Fick v. Pilsener Brewing Company (Ohio) 86 N. E. (2d) 616 

Boykin v. Chase Bottling Works (Tennessee) 222 S. W. (2d) 889 

Injury from Defective Steam Vaporizer.—Lindroth v. |Valgreen Compan) 
(Illinois) 87 N. E. (2d) 307 [CCH Foop Druc Cosmetic LAw Reports § 22,219]; 
reversing [CCH Foop DruG Cosmetic Law Reports § 22,186]. 

Loss of Hair from Shampoo.—lVatkins Company v. Raymond (Minnesota) 
decided November 13, 1950 [CCH Foop Druc Cosmetic Law Reports { 22,234]; 
reversing 88 F. Supp. 932. 

Pietrus v. Watkins Company (Minnesota) 38 N. W. (2d) 799. 

Cosmetic Causing Skin Irritation.—Monks v. Jaxon Corporation (Connecticut) 


Injury from Washing Powder.—Putney v. DuBois Company (Missouri) January 
10, 1950 [CCH Foop Druc Cosmetic LAw REPOrTs { 22,198] 

Broken Milk Bottle.—Smolen v. Grandview Dairy, Inc. (New York) 301 N. Y 
265, 93 N. E. (2d) 839 [CCH Foop Druc Cosmetic Law Reports § 22,202]. 

Broken Beverage Bottle.—Y oung v. Hartford Accident and Indemnity Company 
(Louisiana) decided May 31, 1950; certiorari denied October 27, 1950 [CCH 
Foop Druc Cosmetic LAw Reports § 22,232]. 

Suit Against Radio Station Advertising Food Causing Injury.—/Francis < 
Foods Plus, Inc., et al. (New York) February 6, 1950 [CCH Foop Druc Cosmetic 
Law Reports § 22,201]; 94 N. Y. S. (2d) 668, 276 N. Y. App. Div. 965. 

Cases Involving Animal Feeds.—QOuaker Oats Company v. Davis (Tennessee) 
232 N. W. (2d) 282 [CCH Foop Druc Cosmetic Law Reports § 22,193 ]. 

Seaton Ranch Company v. Montana Vegetable Oil and Feed Company (Montana) 
217 P. (2d) 549 

Case Involving Disclosure Secret Cosmetic Formula—Hyman v. Revlon 
Products Corporation et al. (New York) December 4, 1950 [CCH Foop Druc 
CosMmETic LAw Reports {] 22,238]. 

A summary of the above reported product liability cases, reported during the 
past year, is as follows: 


Beverages containing foreign sub- Explosion of bottled beverages 12 
stances 15 Injury from defective steam vapor- 
Foreign substance and contaminated izer 1 
food 14.‘ Loss of hair from shampoo 1 
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Cosmetic causing skin irritation. 1 Suit against radio station advertis- 
Injury from washing powder. 1 ing food causing injury....... 1 
Broken milk bottle................ 1 ‘Cases involving animal feeds...... 2 
Broken beverage bottle 1 Case involving disclosure secret cos- 
ee ER ee eee 1 


The geographical distribution of product liability cases shows that Missouri 
led with seven cases, followed by New York with six. Louisiana had four, and 
Florida and Pennsylvania had three each. Other states that had one or two were 
Alabama, Arkansas, California, Connecticut, Georgia, Illinois, Kentucky, Mary- 
land, Minnesota, Mississippi, Montana, New Jersey, Ohio, Oklahoma, Tennessee, 
Texas, Utah, Virginia and Puerto Rico. 


Number of cases in which the doctrine of res ipsa loquitur was pleaded 
or argued as the basis of liability Oe wo 13 


Number of cases in which the courts refused to apply the doctrine of 
res ipsa loquitur ay it oe ae 10 


Number of cases in which the doctrine of implied warranty was pleaded 
or argued as liability and applied by the courts....... hee se 10 


In the field of product liability law, I call attention to the following annota- 
tions and articles: 


“The Practical Impact of Proposed Uniform Commercial Code on Food 
Poisoning Cases,” 5 Foop DruGc Cosmetic LAw Journat 213. “Evidence and Pre- 
sumptions in Food Products Liability,” 5 Foop Druc Cosmetic Law Journav 513. 
“The Uniform Commercial Code—Sales: Should It Be Enacted?” 59 Yale Law 
Journal 821. “Carry-over Effect of Express Warranties on Subsequent Sales,” 19 
Fordham Law Review 197. “A proposed Code Provision on Tort Liability,” 10 
Louisiana Law Review 253. “Psychic Injury and Tort Liability in New York,” 24 
St. John’s Law Review 1. “What Amounts to a ‘Sale by Sample’ as respects War- 
ranties?” 12 A. L. R. (2) 524. Included in the annotation are specific sections 
relating to food and agricultural products. 

In conclusion I wish again to compliment Commerce Clearing 
House, Inc., for the continued outstanding service it is rendering to 
the legal profession and to our respective clients and principals through 
the publication of that indispensible tool for every lawyer who advises 
manufacturers of food, drugs and cosmetics—the Foop DruG CosMETIc 
Law JouRNAL. It is a generally improved publication since it was 


changed from a quarterly into a monthly journal. 


Once again I urge our continued cooperation with the United 
States Food and Drug officials and with the state and local food and 
drug officials. We need them and they need and deserve our coopera- 
tion in realizing our common objective of protecting the American 
consuming public by the production and furnishing of safe, wholesome 
and pure food, drugs and cosmetics. [The End] 
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significant 
Comments 


By FRANKLIN M. DEPEW 


Judicial 
Administrative 
and Legislative 


N JANUARY 3, 1951, Mr. Delaney, chairman of the Select Com- 
mittee To Investigate the Use of Chemicals in Food Products, 
submitted an interim report (Report No. 3254, Union Calendar 

No. 1139) to the Committee of the Whole House on the State of the 
Union. This report deserves the earnest consideration of all companies 
in the food processing business. The report indicates that the com- 
mittee is alarmed at the rapidity with which substances heretofore 
foreign to the body are being introduced in the production, processing, 
storing, packaging and distribution of food. It was stated that there 
are approximately 276 chemicals being used in food today, the safety 
of which has not been established to the satisfaction of the Food and 
Drug Administration and many other groups concerned with the health 
and safety of the public. 

With respect to the danger from pesticidal residues remaining on 
fresh fruits and vegetables, it was stated that more effective control 
of such residues should result from the hearings recently held by the 
Food and Drug Administration, -It was pointed out, however, that 
the authority to set tolerances under the existing law will not prevent the 
use of a chemical before a tolerance has been set and the safety of the 
chemical determined. It was recommended that further testimony be 
taken to determine whether and in what respects the existing law with 
regard to these spray residues may be insufficient for the protection 
of the public health. 
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The report further pointed out that the Food, Drug, and Cosmetic 
Act as presently written declares a food to be adulterated if it bears or 
contains any poisonous or deleterious substances which may render it 
injurious to health. This provision places the burden on the govern 
ment of proving that a chemical added to food is harmful. The com- 
mittee reported that the evidence so far presented to them indicated 
that this burden cannot always be met before injury occurs to con- 
sumers. In concluding their report the committee stated that it was 
important that any new legislation should not create unnecessary 
obstacles to technological improvements in food protection and process- 
ing, It was recommended that, in view of the far-reaching conse- 
quences of an amendment to the existing law, individuals and groups 
who would be affected by such legislation be given further opportunity 
to present their views and to comment on any proposed legislation 


before any specific recommendations were made to the Congress. 


Cancer Medicine Not Misbranded 


The United States filed a complaint against the Hoxsey Cancer 
Clinic and Harry M. Hoxsey praying for a perpetual injunction against 
the introduction and delivery for introduction into interstate com 
merce of certain drugs or any similar articles of drug. It was alleged 
in the complaint that the clinic and its representatives had been tntro- 
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ducing and causing to be introduced into interstate commerce certain 
medicines which were indicated for use in the mitigation, treatment 
and cure of cancer in man, It was alleged that there were two basic 
medicines which were labeled in part “One teaspoonful after meals and 
at bedtime” and two concentrates which were labeled in part with 
instructions as to how to make a gallon of the medicine. The com- 
plaint further alleged that the articles were misbranded in that the 
clinic and its agents had sent out a certain booklet entitled “Hoxsey 
Cancer Clinic Specializing in Cancer” which falsely represented and 
suggested that the drugs were efficacious in the treatment, mitigation 
and cure of cancer in man. 

After a six-day trial the court concluded that the government was 
not entitled to an injunction as it had not successfully carried its burden 
and shown by a preponderance of the testimony that the articles were 
misbranded. It was found that the clinic did forward the medicine to 
physicians in other states where such physicians had studied the 
methods at the Hoxsey Clinic and were using such medicines in similar 
treatment of their patients. It was further found that the treatment 
Was not injurious but cured some, did not cure some, and relieved some. 
It was further found that there was no guarantee to cure. (U. S. v. 
Hoxsey Cancer Clinic, a Partnership and Harry M. Hoxsey, an Individual, 
In the District Court of the United States for the Northern District of 
Texas, Dallas Division, Civil No. 4144, December 21, 1950.) 


In this case the court confirmed that the boolklet could be con 
sidered as part of the labeling following the authority of the Korde/ 
and Urbetcit cases. However, the court found that the statements in 
the booklet were not misleading under the circumstances disclosed by 
the testimony before him. He concluded that the evidence showed the 
percentage of efficient and beneficial treatments by the Hoxsey method 
could be reasonably compared to the efficiency and success of surgery 
and radium. The court further stated that the exemptions provided 
for in the Act, with reference to physicians’ prescriptions and the plac 
ing of the contents on the bottle, were not applicable. The method 
used in forwarding the article and pamphlets to the physicians in other 
states who were using the methods and treatments did not so display 
the information as to come within the exemption. Despite this finding 
the court concluded that on the issues before him the medicines were 
not misbranded in the manner alleged in the complaint. 
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Blend with Added Squalene Not Adulterated 


The Antonio Corrao Corporation and a number of individuals 
were indicted on the ground that they had violated the Federal Food, 
Drug, and Cosmetic Act by unlawfully introducing and delivering for 
introduction into interstate commerce certain cans of Pace O Mio Dio 
brand peanut and olive oil which were adulterated and misbranded. 
The oil was labeled in part to indicate that it contained eighty per cent 
peanut oil and twenty per cent pure olive oil. It did not declare the 
presence of the small amount of squalene added. The defendants went 
to trial before the district judge without a jury. At the conclusion of 
the trial the district judge indicated that he was convinced beyond a 
reasonable doubt that the defendants Antonio Corrao and Antonio 
Corrao Corporation adulterated the blended oils referred to in the 
indictment by adding squalene thereto and mixing it therewith in order 
to make the blend appear to be better and of greater value. The judge 
acquitted the defendants of the misbranding charges including the 
charge that the label was false and misleading in representing that the 
blend contained twenty per cent olive oil. He further acquitted them 
of an additional charge of adulteration to the effect that olive oil had 
been in whole or in part omitted from the blended oil. 

On appeal this judgment was reversed. The finding of the dis- 
trict court that the defendant had added some squalene was assumed 
to be corrected. The court ruled, however, that this was not suf- 
ficient to create a false and misleading appearance to the consumer. 
The blended oil would not appear to such consumer to be better or of 
greater value than it really was since the squalene could not be seen, 
tasted or smelled by him. Thus there could be no direct deception of 
the consumer. 

However, the court ruled that the law was not to be so narrowly 
construed as to require deception of the ultimate consumer. The 
language of the law was interpreted to include not only deception of 
the ultimate consumer but deception of enforcing officers. Such decep- 
tions would occur if it led such officers to believe that the product was 
better or of greater value than it actually was. If the squalene in the 
blend made it appear, to an officer using the ordinary squalene test, to 
contain twenty per cent olive oil, although it actually contained less, 
then an unlawful act would have been proven. However, the defend- 
ants could not be found guilty under this interpretation of the law in 
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view of the finding of the trial court that the blended oil was not mis- 
branded in respect to olive oil content. It was ruled that, as the gov- 
ernment had failed to prove that the olive oil content was less than 
twenty per cent, the enforcing officers could not have been misled into 
believing the blend contained more than this. 

A dissenting opinion was filed in which it was stated that despite 
the fact that the appellate court could not disturb the finding with 
respect to misbranding an adulteration was proved, This because the 
added squalene deceived the enforcement officer as to the olive oil 
content and brought about an adulteration which was squarely within 
the scope of the statute. (U. S. v. Antonio Corrao Corporation and 
Antonio Corrao, in the United States Court of Appeal, Second Circuit, 
No. 37, October Term, 1950, November 16, 1950.) 

In this case the court of appeals has reversed what the trial court 
found to be a practical application of the law to the various circum- 
stances as they appeared to him. However, in view of the incon- 
sistencies of the trial court’s finding, the court of appeals found it 
necessary to reverse. An interesting sidelight in connection with this 
case is that the same court of appeals (only one judge of the court sat 
on both cases) in a prior seizure action, where the facts were sub- 
stantially similar, found that a blend of oils which contained squalene 
was both adulterated and misbranded. This seizure case was discussed 
in 5 Foop Druc Cosmetic Law JourNAL (1950) 359-361. 


Directions for Use Held Inadequate 

The United States filed a libel against certain bottles of Rico 
tablets on the grounds that they are misbranded in that they did not 
bear adequate directions for use. The district court’s opinion was dis- 
cussed in 5 Foop Druc Cosmetic Law Journat (1950) 87. After the 
goods were condemned pursuant to the order of the district court, 
argument was heard on appeal in the court of appeals in respect to the 
propriety of the lower court’s finding of misbranding. The appellant 
argued that the directions printed on the label of the Rico tablets were 
adequate for their use and that the labeling did not need to include a 
statementeof those conditions for which the tablets were to be used. 
It was contended that newspaper advertisements which had been pub- 
lished in the towns where the tablets were sold sufficiently informed 
the purchasers as to the use of the drug and provided all the informa- 
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tion which could possibly be needed to enlighten prospective pur 
chasers concerning the conditions for which the tablets were to be used 
by them. It was further contended that a statement of all conditions 
or symptoms for which the tablets could be used would be so long that 
it could not be included within the limits of the label. The court of 
appeals ruled that directions for use need not appear on the label attached 
to the article itself. However, newspaper advertisements do not 
satisfy the requirement that the directions accompany the article. It 
was held necessary that the information be so placed as to render it 
likely to be read and understood by the ordinary individual under 
customary conditions of purchase and use. It was further held that 
adequate directions for use included a statement with respect to the 
therapeutic qualities of a drug and that the labeling should be complete 
enough to give purchasers information which would enable them to 
make an intelligent decision as to whether or not the drug 1s one which 
is prescribed, recommended or suggested for their particular form of 
ailment. The judgment of the district court was affirmed. (Alberty 
Food Products Company, a Co-Partnership v. U. S., in the United States 
Court of Appeals for the Ninth Circuit, No. 12483, November 20, 1950.) 

In the course of its opinion the court of appeals stated its under 
standing of the doctrine of the Kordel and Urbeteit cases. The-court 
stated that it understood this doctrine to mean that where literature 
containing statements relative to the use and efficacy of drugs is shipped 
in interstate commerce and distributed to consumers as part of an 
intergrated distribution program, the literature which thus accom- 
panies the drug and is distributed with it constitutes an essential sup 
plement to the label attached to the package containing the drug, 
although this literature may have been shipped separately and at a 
different time than the drug. ‘Such supplemental literature under the 
doctrine of these two cases is to be considered a part of the label on 
the drug container for purposes of the Food, Drug, and Cosmetic Act. 
The court ruled that summary judgment was a proper remedy in this 
case as there were no genuine issues of fact presented to the district 


court. In reaghing a conclusion, as to the propriety of the summary 


judgment the court followed the recent cases to the efiéct that in 
seizure cases the practice is not intended to be likened to those in 
admiralty beyond the seizure of the property by process in rem. 


[The End] 
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sessed no therapeutic value as an aid 
to strained, tired or aching feet. FTC 
Docket No. 5850. 

Seasoning and Spices.—M isrepresen- 
tation of seasoning and spices, including 
false disparagement of competing prod- 
ucts, was prohibited under a recent 
order to cease and desist. The order 
forbade representations that an estab- 
lishment’s seasonings were sterile or 
entirely free from bacteria and that they 
would cause less gastric distress than 
ground natural spices. The order was 
also directed against claims that ground 
natural spices were “filthy” products, 
unsanitary and deleterious to health, or 
that their use would cause or tend to 
cause a musty or moldy flavor. FTC 
Docket No. 5734. 

No Social Influence.—A food manu- 
facturer was ordered to refrain from 
disseminating any advertisements for 
“Postum” that represented that the 
drinking of coffee had an appreciable 
influence on divorces, business failures, 
factory accidents or juvenile delinquency 
FTC Stipulation 8096. 

Treatment for Arthritis and Rheuma- 
tism.—A case has been closed based 
on a complaint charging misrepresen- 
tation of a medicinal preparation as an 
effective treatment for arthritis and 
rheumatism. The challenged advertis- 
ing was discountinued immediately upon 
issuance of the complaint and the manu- 
facturer signed a stipulation and agree- 
ment not to resume it. FTC Docket 
No. 5765. 


False Remedy.—The false advertising 
of a medicinal preparation as a cure or 
remedy for constipation has been ended 
by stipulation. FTC Stipulation 8094. 


Not a Killer.—Misrepresentation of a 
rodenticide as an effective killing agent 
for mice or rats, meaning all on the 
premises, was prohibited in a recent 
order to cease and desist. FTC Docket 


No. 5742. 


Crustacean Pedigree.—The unquali- 
fied word “lobster” may not be used in 
advertising to describe any species of 
food other than that properly known as 
lobster (the Macrurous crustacean of 
the genus Homarus). But the common 
names “spiny lobster” may be used to 
to describe a species of the crawfish 
(Palinurus interruptus) if the word 
“spiny” or the word “rock” appears 
in direct connection with the word “lob- 
ster” and in type of equal size and 
prominence, according to amended stip- 
ulations. Previously, the FTC had ap 
proved stipulations whereby the firms 
agreed not to use the word “lobster” as 
descriptive of any food fish other than 
the true lobster unless the term “lob- 
ster” was accompanied by “appropriate 
language identifying the species or locality 
of such product.” FTC aménded Stipu- 
lations 2494 and 2707. 


No Harm Done.—A 
has entered into a stipulation with the 
FTC to stop representing that synthetic 
detergents are harmful to skin or fabrics 
FTC Stipulation 8091, 


soap company 








In the Department of Agriculture 


first meeting in Washington March 1 
for preliminary discussion with Depart- 
ment officials of the committee’s areas 


First Meeting of Grocers’ Committee. 
—The Department’s Wholesale Grocery 
Industry Advisory Committee held its 
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of responsibility under the defense 
mobilization program. The wholesale 
grocery group is one of seventeen in- 
dustry advisory committees recently 
established by Secretary Brannan to 
assist the Department in mobilizing the 
nation’s food and food service resources 
under the defense program. Meetings 
of the committee will be called in the 
future as required by developments. 
The committee includes twenty-four 
industry members, representing all major 
segments of the wholesale food trade. 


Entomologist Appointed.—Dr. H. L. 
Haller, Department scientist, with an 
international reputation in insecticides, 
was appointed Assistant Chief of the 
Bureau of Entomology and Plant Quar- 
antine, in charge of insecticides and 
chemical problems relating to insect 
pest control. Dr. Haller’s new assign- 
ment covers various chemical aspects 
of the bureau’s activities including de- 
velopment, manufacture and use of 
attractants, ‘repellants, insecticides and 
accessory materials. He will also act 
as liaison between the bureau and manu- 
facturers of insecticidal chemicals and 
formulators of insecticides. 


Veal and Calf Grades Changed.— 
Effective March 10, 1951, both carcass 
and slaughter grades for veal and calves 
will be revised in line with a proposal 
of January 29. Changes in standards 
for grades of veal and calf carcasses 
will (1) combine present Choice and 
Prime grades under the name Prime, 
(2) rename Good as Choice, (3) estab- 
lish a new grade called Good which will 
include meat from the top half of Com- 
mercial grade, (4) continue the remainder 
of Commercial as Commercial and (5) 
leave present Utility and Cull unchanged. 


’ Changes in standards for grades of 
slaughter (live) vealers and calves co- 
incide with revisions in carcass grades 
with additional changes in names of 
grades, including (1) combining present 
Choice and Prime under the name Prime, 
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(2) renaming Good as Choice, (3) estab- 
lishing a new grade Good from the top 
half of animals now included in Medium, 
(4) renaming the remainder of the pres- 
ent Medium grade as Commercial and 
(5) renaming Common as Utility, leav- 
ing the present Cull unchanged. 


Revise Grade Standards for Canned 
and Frozen Blueberries.—U. S. Stand- 
ards for grades of canned and frozen 
blueberries have been revised as of 
March 19. In the revised standards for 
both canned and frozen blueberries, 
two types—Native (wild) and Culti- 
vated—are covered. Allowances for cer- 
tain kinds of defects are separated for 
these two types. Adjustments have 
been made in allowances for “clusters” 
of cap stems as well as minor changes 
for other defects commonly found in 
blueberries. In the revised standards 
for canned blueberries, recommenda- 
tions for lower drained weights (berries 
exclusive of liquids) have been made. 
In the revised grade standards for 
frozen blueberries “grades for manu- 
facturing” have been omitted. 


Broccoli Standards Proposed.—In the 
Federal Register of February 15, the 
Department announced proposed U. S. 
Standards for broccoli for processing. 
The standards, under study of the De- 
partment and industry for the past two 
years, are intended to provide an equi- 
table basis of sale by growers to proces- 
sors or as a basis for contracts between 
the two parties. 


Issue First Standards for Canned 
Cranberry Sauce.—U. S. Standards for 
grades of canned cranberry sauce are 
being issued for the first time. They 
cover commercial products coming in 
two distinct styles, jellied (or strained) 
and semi-jellied with whole or partially 
whole cranberries. The grades are 
based on quality factors of color, con- 
sistency and texture, degree of free- 
dom from defect, and flavor and odor. 














Other Helpful, Informative CCH Magazines 


TAXES—The Tax Magazine 


*% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. : 
The editorial policy is to allow frank discus- 
sion of tax issues. Subscription rate—$6 for 
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12 monthly issues. 


LABOR 
LAW 
JOURNAL = 


Write for sample copy 


Labor Law Journal 


%* Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 














significant, pivotal labor law problems. 


Specialists in that ficeld—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” 


Issued monthly; sub- 


scription rate—$6 a year. Sample copy on 


request. 


Insurance Law Journal 

% Month after month, this helpful magazine 
presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, 
comments on pending Icgislation, rulings of 
state commissioners and attorneys general, 
and other features reflecting the changing 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 
ance law men. Emphasis is on the insurance 
law fields of Life, Health, and Accident, Fire 
and Casualty, Automobile, and Negligence. 
Issued monthly; subscription rate—$10 a year, 
including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 
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COMMERCE; CLEARING; HOUSE, INC. 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVENUE, CHICAGO 1, 


ILLINOIS 














